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INDIRECT ENCROACHMENT ON FEDERAL 
AUTHORITY BY THE TAXING POWERS 
OF THE STATES 


ARSHALL’S familiar dictum that ‘‘the power to tax involves 
the power to destroy”! has the vice, not uncommon among 
aphorisms, of being only partly true. It implies that where a state 
may tax at all, it may tax as it pleases. This would mean that 
those restrictions on the taxing power of the states which are in- 
cident to the federal system of government apply only to the sub- 
jects which may be selected for taxation and in no way concern 
the methods by which the amount of any tax is determined. This 
seems to be the opinion of Marshall, for, in denying the power of 
a state to include United States bonds among the kinds of prop- 
erty selected for taxation, he said: “If the right to impose the tax 
exists, it is a right which in its nature acknowledges no limits. It 
may be carried to any extent within the jurisdiction of the state 
or corporation which imposes it, which the will of each state and 
corporation may prescribe.” * 
The questions which the great Chief Justice was discussing called 
for no such statements. His argument in McCulloch v. Mary- 





1 McCulloch v. Maryland, 4 Wheat. 316, 431 (1819). 

2 Weston v. City Council of Charleston, 2 Pet. 449, 466 (1829). See also Marshall’s 
statement in Brown v. Maryland, 12 Wheat. 419, 439 (1827): “It is obvious that 
the same power which imposes a light duty can impose a very heavy one, one which 
amounts to a prohibition. Questions of power do not depend on the degree to which 
it may be exercised. If it may be exercised at all, it must be exercised at the will 
of those in whose hands it is placed.” 
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land * and Weston v. City Council of Charleston * was in support of 
the proposition that a state could levy no tax whatever on an in- 
strumentality of the federal government, even though the parti- 
cular tax in issue might not appreciably interfere with that gov- 
ernment. He was seeking some general rule which would relieve 
the courts of the necessity of considering the precise economic 
. effect of every tax that came before them. This he found in the 
doctrine that a state, if it cannot tax a federal instrumentality into 
impotence, cannot tax it at all. Marshall was designating sub- 
ject matters which he deemed entirely outside of state authority. 
He was not considering whether subject matters within the reach 
of the taxing power of a state could be subjected to whatever 
methods of assessment the state might choose to apply. His 
strong federalism, it would seem, would make him loth to assert 
by explicit decision that, if a state selects a proper subject for 
taxation, no method of assessment can make the tax an interfer- 
ence with the federal government or an encroachment on any of 
its powers, 

This implication, however, has frequently been drawn from his 
too terse pronouncement. Many decisions with respect to the 
taxing power of the states have proceeded on the theory that in- 
quiry need be directed only to the characteristics of the subject 
matter on which the tax is levied. If the subject is an instrumen- 
tality of the federal government, the state tax is invalid as an in- 
terference with the necessary effectiveness of that government. 
If the subject is not an instrumentality of the fedéral government, 
the tax cannot be held invalid as an interference with that govern- 
ment. If the subject matter is interstate commerce, the state tax 
is invalid as a regulation of such commerce. If the subject matter 
is not interstate commerce, the tax cannot be a regulation of such 
commerce. Such are the conclusions which find warrant in the 
language of many of the judges of the Supreme Court. But an 
examination of the decisions shows that the line of demarcation 
between valid and invalid state taxes is not so clear and straight 
as this language implies. 

The so-called “subjects” of taxation with which the cases have 
had to deal have all been within the territorial jurisdiction of the 
state. They have been privileges granted by the state, or acts 





3 4 Wheat. 316 (1819). 4 2 Pet. 449 (1829). 
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done, business conducted or property located within the state. 
The immunity of the subject from state taxation has been urged, 
not because it was geographically outside the state’s jurisdiction, 
but because it was legally withdrawn from that jurisdiction by 
the creation of the federal system of government. The act in ques- 
tion might be an act of interstate commerce. The property might 
be owned by the United States or consist of the bonds of the United 
States. It is on the ground that the subject on which the tax is 
imposed is an agency of the United States or is an agency of in- 
terstate commerce, that what is within the territorial jurisdiction 
of the state is held to be nevertheless outside of its legal juris- 
diction.® 

In discussing questions of legal jurisdiction, the use of such 
spatial terms as “within” and “‘without” involves possible con- 
fusion. It might be better to say “subject to” and “immune 
from” the jurisdiction of the state. In this connection “jurisdic- 
tion” has the connotation of “‘legal power to deal with,” rather 
than that of ‘“‘area within which action may be taken.” And 
“‘power” must be understood not to refer to power in general, to 
all kinds of power, but to indicate only the specific exercise of au- 
thority in question. The same act or business or property may be 
immune from one exercise of authority by the state, and subject to 
other exercises of state power. Thus a state may tax goods from 
other states still in the original package,® but may not forbid their 
sale.’ Goods originating in other states become subjects of the 
taxing jurisdiction of the state into which they are brought, before 
they become subjects of its police jurisdiction. So a state may not 
tax bonds of the United States, but may punish their theft or de- 
termine disputes as to their owpership. The jurisdiction of the 
state over any given subject matter cannot be predicated generally. 





5 Cf. Marshall’s statement in Brown v. Maryland, 12 Wheat. 419, 441 (1827): 

“The constitutional prohibition on the States to lay a duty on imports, a pro- 
hibition which a vast majority of them must feel an interest in preserving, may cer- 
tainly come in conflict with their acknowledged power to tax persons and property 
within their territory. The power, and the restriction on it, though quite distinguish- 
able when they do not approach each other, may yet, like the intervening colours 
between white and black, approach so nearly as to perplex the understanding, as 
colours perplex the vision in marking the distinction between them. Yet the dis- 
tinction exists, and must be marked as the cases arise.” : 

6 Brown »v. Houston, 114 U. S. 622, 5 Sup. Ct. Rep. rog1 (1885). 

7 Leisy 0. Hardin, 135 U. S. 100, 10 Sup. Ct. Rep. 681 (1890). 
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The question in each case is a specific one, limited to the particular 
exercise of state authority in issue. 

The determination of the question whether any act or business 
or privilege or property is a subject of interstate commerce or is an 
agency of the federal government depends of course on its relation 
to interstate commerce or to the federal government. This rela- 
tion may be direct or indirect, remote or immediate. The ques- 
tion is often one of degree. A somewhat arbitrary line has to be 
drawn. In drawing this line in respect to any mooted subject, 
economic considerations are always pertinent and frequently con- 
trolling. The doctrine of Chief Justice Marshall does not exclude 
economics from use as a test. His own arguments were frequently 
economic ones. But his doctrine uses the economic test for the 
single purpose of determining whether the act or business or privi- 
lege or property on which the tax is levied is subject to or immune 
from the exercise of the state taxing power under consideration. 
If immunity exists, the immunity is complete. The tax is beyond 
state authority whether the amount imposed is a million dollars 
or a cent. If, however, the tax falls on an object within the power 
of the state, the power may be exercised to any extent that the 
state pleases. The power to tax at all involves the power to tax 
as the state wills. It is a power which “in its nature acknowledges 
no limits.” 

In spite of Marshall’s reiteration of this position, it must be 
borne in mind that his attention was fixed on its negative aspects. 
Quite probably he assumed that any tax which in fact interfered 
with the operations of the federal government or encroached on 
any of its powers must necessarily be one levied on a subject with- 





8 See, for example, his argument in Brown v. Maryland, 12 Wheat. 419, 439 (1827) 
to establish that a tax on importers selling at wholesale is a tax on imports: “There is 
no difference, in effect, between a power to prohibit the sale of an article, and a power 
to prohibit its introduction into the country. The one would be a necessary conse- 
quence of the other. No goods would be imported if none could be sold. No object 
of any description can be accomplished by laying a duty on importation, which may 
not be accomplished with equal certainty by laying a duty on the thing imported in 
the hands of the importer.” And on page 440: “A duty on imports is a tax on the 
article, which is paid by the consumer. ° The great importing States would thus levy 
a tax on the non-importing States, which would not be less a tax because their interest 
would afford ample security against its ever being so heavy as to expel commerce 
from their ports. This would necessarily produce countervailing measures on the 
part of those States whose situation was less favorable to importation.” 
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drawn from the jurisdiction of the state, 7. e., that the effect of the 
tax determined the nature of the subject on which it was levied. 
It is not to be credited, for example, that Marshall, if confronted 
with a situation in which domestic commerce was economically 
integrated with interstate commerce, would have permitted a tax 
on the domestic commerce which imposed any serious burden on 
the interstate commerce. The cases presenting this problem did 
not arise till long after his day. The press of economic facts has 
forced Marshall’s successors to abandon his theory that a state 
may levy any tribute it pleases on a subject not immune from its 
taxing power. Taxes on subjects within the power of the state 
have been held invalid as regulations of interstate commerce, 
for the reason that the measure adopted for determining their 
amount took toll from interstate commerce.’ No longer is the 
state taxing power an autocrat even in its own bailiwick. The 
absolute monarch has become a limited monarch. It has been 
subjected to the restraint of the maxim: Sic utere tuo ut alienam 
non laedas. 

This change of doctrine has thus far been confined to the field 
of interstate commerce. It has not yet been applied to state taxes 
on proper subjects which nevertheless tap the value contributed 
by federal securities. But logically the new principle is as relevant 
to economic burdens on the federal borrowing power as to those on 
interstate commerce. The recent increase in the volume of federal 
securities will compel a reconsideration of any doctrine that per- 
mits a state to affect their value indirectly to an extent that it is 
forbidden to do directly. A review of the origin and development 
and modification of the notion that the power to tax is one which 
“‘in its nature acknowledges no limits” is therefore of more than 
merely historical or speculative interest. 

It is readily apparent that a tax on a subject which is not an 
agency of interstate commerce or of the federal government may 
burden that commerce or that government more than other taxes 
levied directly on such an agency. A tax of one one-hundredth 
of one per cent on receipts from interstate commerce within the 
state may affect that commerce so slightly as to be inappreciable. 





® Western Union Telegraph Co. v. Kansas, 216 U. S. 1, 30 Sup. Ct. Rep. 190 (1910); 
Pullman Co. ». Kansas, 216 U. S. 56, 30 Sup. Ct. Rep. 232 (1910); Ludwig »v. Western 
Union Telegraph Co., 216 U. S. 146, 30 Sup. Ct. Rep. 280 (1910). 
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A tax on the franchise to be a domestic corporation whose amount 
is determined by applying the rate of five per cent to the receipts 
from interstate commerce within the state may impose a serious 
burden on that commerce. Yet, under the doctrine that the court 
will regard only the subject taxed and will pay no attention to the 
amount of the tax or to the measure by which it is determined, the 
infinitesimal burden will be held invalid and the serious one sus- 
tained. Thus taxes on subjects not themselves interstate commerce 
or an agency of the federal government may in a practical sense be 
regulations of that commerce and interferences with the opera- 
tions of that government. Any purely formal division of subject 
matters of taxation into two mutually exclusive classes may sus- 
tain one tax and abate another though the two are identical in 
results. 

Such formal classification, however, has speculative advantages 
and doubtless some practical ones. It establishes fairly definite 
rules and thereby simplifies the task of deciding cases and makes 
somewhat more certain the law.!° But these gains may be won at 
the cost of some of the results which the Constitution is deemed to 
intend. There are competing considerations here, as in most 
problems of constitutional interpretation. This explains and also 
excuses the inconsistencies and contradictions which appear in the 
judicial treatment of the problem under consideration. 
_ With the taxes which have been held to fall directly on inter- 

state commerce or on instrumentalities of the federal government 
we are only incidentally concerned. The doctrines of the Supreme 
Court have been consistent and involve only the difficulty of de- 
termining whether the particular subject matter on which each 
tax is levied is or is not interstate commerce or an instrumentality 
of the federal government. These questions have provoked dif- 
ference of opinion among the members of the Supreme Court, but 





10 For eulogies on the merits of this method of marking the dividing line between 
state and federal powers, see Chief Justice Marshall in McCulloch ». Maryland, 
4 Wheat. 316, 429-30 (1819), and Mr. Justice Nelson in Bank of Commerce v. New 
York, 2 Black 620, 634 (1863). The Chief Justice says: “If we measure the power 
of taxation residing in the State by the extent of sovereignty which the people of a 
single State possess, and can confer on its government, we have an intelligible standard 
applicable to, every case to which the power may be applied.” And Mr. Justice Nelson 
observes that, when the limits between the powers and functions of the state and na-\ 
tional governments are ascertained and fixed in accordance with the principles an- 
nounced by Marshall, “all perplexity and confusion disappear.” 
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all have agreed that a state tax which was levied directly on inter- 
state commerce or on an instrumentality of the federal government 
was invalid however insignificant its effect. 

When, however, we turn to the cases where the subject of taxa- 
tion has admittedly been within the power of the state, we meet 
more fundamental differences of attitude. Some have thought 
that, if the subject taxed was within the zone of state authority, 
no tax thereon could be a regulation of matters beyond that zone. 
Others have held that the recognition that the subject was not 
immune from taxation did not compel the conclusion that the 
state might devise any method it pleased for determining the 
amount of the tax. It is the purpose of this article to review these 
diversities and to indicate as far as possible what considerations at 
present seem to be regarded by the Supreme Court as controlling. 


I 
INTERFERENCES WITH FEDERAL INSTRUMENTALITIES 


The doctrine that a state cannot tax an instrumentality of the 
federal government is not based on any “express provision in the 
Constitution.” It is said to rest “upon necessary implication” 
and to be “upheld by the great law of self-preservation; as any 
government, whose means employed in conducting its operations, 
if subject to the control of another and distinct government, can 
exist only at the mercy of that government.” " The soundness of 
the principle must be universally conceded. The only room for 
difference of opinion lies in its application. 

An examination of the cases in which the doctrine has been 
applied shows that the Supreme Court has looked only to the 
subject matter on which the state tax fell. In Weston v. City 
Council of Charleston ” the majority held that the tax in question 
was imposed directly on securities of the federal government — 
“fon the contract subsisting between the government and the in- 
dividual’ — and was therefore invalid. Mr. Justice Thompson, 
dissenting, insisted that the tax was on income. After quoting 
from the “Federalist,” he observed that “it never entered into the 
discriminating mind of the writer referred to that merely investing 





1 The Collector v. Day, 11 Wall. 113, 127 (1871). 
2 2 Pet. 449 (1829). 
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property, subject to taxation, in stock of the United States, would 
withdraw the property from taxation.” * The property existed 
before its investment in stock by the national government. 


“In' the case now before us, the tax is not direct upon any means 
used by the government to carry on its operation. It is only a tax 
upon property acquired through one of the means employed by the 
government to carry on its operations, viz., the power of borrowing 
money upon the credit of the United States; and it is not perceived how 
any just distinction can be made in this respect, between bank stock 
and stock of the United States; both are acquired through the medium 
of means employed by the government in carrying on its operations; 
and both are held as private property; and it is immaterial to the pres- 
ent question in what manner it was acquired.” “ 


In illustration of his point, the dissenting justice remarked that, 
though the states cannot tax the mint, they can tax the money 
coined at the mint, when held and owned by individuals. And 
he concluded by saying: 


“The unqualified proposition that a State cannot directly or indi- 
rectly tax any instrument or means employed by the general govern- 
ment in the execution of its power, cannot be literally sustained. Con- 
gress has power to raise armies, such armies are made up of officers and 


soldiers, and are instruments employed by the government in executing 
its powers; and although the army, as such, cannot be taxed, yet it will 
not be claimed that all such officers and soldiers are exempt from State 
taxation. Upon the whole, considering that the tax in question is a gen- 
eral tax upon the interest of money on loan, I cannot think it any vio- 
lation of the Constitution of the United States to include therein interest 
accruing from stock of the United States.” 


But against this the majority opinion by Chief Justice Marshall 
declared that “the tax on government stock is thought by this 
court to be a tax on the contract, a tax on the power to borrow 
money on the credit of the United States, and consequently to be 
repugnant to the constitution.” Thus it is clear that the dispute 
related to the subject which the state had selected for taxation. 
Mr. Justice Johnson, who also wrote a dissenting opinion, conceded: 
“Tf I could bring myself to. consider this question in the form in 





8 2 Pet. 449, 477-78 (1829). ™ 2 Pet. 449, 479 (1820). 
1% 2 Pet. 449, 480 (1829). 16 2 Pet. 449, 469 (1820). 
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which it is considered by the majority of the court, I should cer- 
tainly concur in the opinion that the tax was unconstitutional.” !” 

It is rather difficult to regard the tax involved in the Weston 
Case as a tax on income. The ordinance under which it was levied 
reads as follows: 


“ , . the following species of property, owned and possessed within 
the limits of the city of Charleston, shall be subject to taxation in the 
manner, and at the rate, and conformably to the provisions hereinafter 
specified; that is to say, all personal estate, consisting of bonds, notes, 
insurance stock, six and seven per cent stock of the United States, or 
other obligations upon which interest has been or will be received during 
the year, over and above the interest which has been paid (funded stock 
of this State, and stock of the incorporated banks of this State and the 
United States Bank excepted), twenty-five cents upon every hundred 
dollars.” 18 


The most natural inference from this language is that the tax is 
on property from which income is received, with a deduction al- 
lowed to the taxpayer of an amount equivalent to that on which 
he may be paying interest. The decision stands for the proposition 
that the subject of taxation in question is not some abstract con- 
cept of property distinct from the specific kinds of property which 
the taxpayer may hold, but is that specific property. If that 
property is an obligation of the United States to pay money, it is 
an agency of the United States, since it is the concrete expression 
of the power to borrow. Any tax on such agency is wholly outside 
the power of the state. 

This doctrine with regard to property was later applied in Bank 
of Commerce v. New York City" to the capital of a corporation. 
The statute there provided that the capital stock of every cor- 
poration liable to taxation shall be assessed at its actual value. 
Mr. Justice Nelson, in refuting the contention that Weston v. City 
Council of Charleston ® was not in point because in that case there 
was discrimination against the stock of the United States, laid 
down the doctrine that a “court may appropriately determine 
whether property taxed was or was not within the taxing power, 
but if within, not that the power has or has not been discreetly 
exercised.” #4 Therefore, he says, the Weston Case necessarily 





17 2 Pet. 449, 472 (1829). 18 2 Pet. 449, 450 (1829). 
19 2 Black 620 (1862). 20 Note 4, supra. 21 2 Black 620, 631 (1862). 
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decided that the state could not tax federal securities at all, even 
though it taxed all other securities as well. 

After the Bank of Commerce decision, New York changed its 
statute, so as to read: “All banks, banking associations, etc., shall 
be liable to taxation on a valuation equal to the amount of their 
capital stock paid in, or secured to be paid in, and their surplus 
earnings, etc.” In Bank Tax Case™ the Supreme Court held 
that this tax also was on the capital and therefore on the property 
in which the capital was invested, and that, in so far as this prop- 
erty consists of stocks of the United States, the case is indistin- 
guishable from the Bank of Commerce Case. Mr. Justice Nelson 
in the opinion for a unanimous court thus identified the capital 
of the corporation with the property in which it was invested: 


“Now, when the capital of the banks is required or authorized by 
the law to be invested in stocks, and, among others, in United States 
stock, under their charters or articles of association, and this capital 
thus invested is made the basis of taxation of the institutions, there 
is great difficulty in saying that it is not the stock thus constituting 
the corpus or body of the capital that is taxed. It is not easy to separate 
the property in which the capital is invested from the capital itself. It 
requires some refinement to separate the two thus intimately blended 
together. The capital is not an ideal, fictitious, arbitrary sum of money 
set down in the articles of association, but, in the theory and practical 
operation of the system, is composed of substantial property, and which 
gives value and solidity to the stock of the institution. It is the founda- 
tion of its credit in the business community. The Legislature well knew 
the peculiar system under which these institutions were incorporated, 
and the working of it; and, when providing for a tax on their capital at a 
valuation, they could not but have intended a tax upon the property in 
which the capital had been invested. We have seen that such is the prac- 
tical effect of the tax, and we think it would be doing injustice to the 
intelligence of the legislature to hold that such was not their intent in 
the enactment of the law.” ™ 


The succeeding sentence of the opinion foreshadows the distinction 
which the court is soon to draw. The learned justice states that 
he has looked through all the statutes of New York relating to the 





2 Quoted in Bank Tax Case, 2 Wall. 200, 206 (1865). 

% 2 Wall. 200 (1865). 

*% 2 Wall. 200, 208-09 (1865). For another statement to the same effect see 
note 169, infra. 
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taxation of moneyed corporations from 1823 to the statute under 
review, and notes that “‘it will be seen in all of them that the tax 
is imposed on the property of the institutions, as contradistin- 
guished from a tax on their privileges or franchises.” * 


1. Taxes on Privileges 


Four years later the court decided three cases* in which the 
majority held that the tax was not on property but on the franchise 
to be a corporation, and that it was therefore valid in spite of the 
fact that it was measured in part by property invested in federal 
securities. Chief Justice Chase and Justices Miller and Grier dis- 
sented, being of the opinion that the tax was a tax on the property 
and not on the franchises and privileges of the corporation. 

Two of the cases were from Massachusetts. The Massachusetts 
court had declared that, if the taxes were on property, they were 
invalid under the state constitution. That court, however, sus- 
tained the taxes as on ‘‘commodities” under the somewhat peculiar 
interpretation put on that term contained in the Massachusetts 
constitution. The definition of “commodities” uniformly given 
by the Massachusetts court was that it signifies “convenience, 
privilege, profit and gains.” *” Mr. Justice Clifford for the major- 
ity of the Supreme Court ruled that the decisions of the state 
court “‘must be regarded as conclusive authorities that the tax in 
this case is a tax on the privileges and franchises of the corporation 
and not a tax on the property.” * The minority evidently saw no 
ground on which to hold the taxes unconstitutional except the 
denial that the subject of taxation was a privilege. 

The two cases differed slightly from each other. Provident Sav- 
ings Institution v. Massachusetts *® involved a requirement that all 
institutions for savings incorporated under the laws of the state 
shall pay “‘a tax on account of their depositors of three-fourths of 
one per cent per annum on the amount of their deposits.” *° 





% 2 Wall. 200, 209 (1865). 

% Society for Savings v. Coite, 6 Wall. 594 (1868); Provident Savings Institution 
v. Massachusetts, 6 Wall. 611 (1868); Hamilton Manufacturing Co. v. Massachu- 
setts, 6 Wall. 632 (1868). 

27 6 Wall. 632, 640 (1868). 

28 6 Wall. 611, 628 (1868). 

29 6 Wall. 611 (1868). 

30 6 Wall. 611, 620 (1868). 














332 HARVARD LAW REVIEW 


Hamilton Manufacturing Co. v. Massachusetis * had to do with a 
statute requiring certain classes of corporations to pay, in lieu of 
all other taxation, a tax of one and one-sixth per cent on the excess 
of the market value of their capital stock over the value of their 
real estate and machinery. The complaining corporation was 
denied exemption for the part of that excess value which was con- 
tributed by $300,000 of United States bonds owned by it. The 
Provident Savings Institution was denied any deduction from its 
$8,047,652.19 of deposits on account of $1,327,000 invested in the 
public funds of the United States. On the same day, in Society 
for Savings v. Coite,* the court declined to permit a Connecticut 
savings bank to deduct from a tax of one half of one per cent on 
its deposits of $4,758,273.37 the sum of $500,161 which “‘was then 
invested and held in securities of the United States, declared by 
act of Congress to be exempt from taxation.” * 

The Connecticut corporation had no capital stock, which seemed 
to be regarded by Mr. Justice Clifford as significant in establishing 
that the tax could not be one levied on property. In the Provi- 
dent Savings Case the learned justice makes the questionable as- 
sertion that “there is no necessary relation between the average 
amount of the deposits and the amount of property owned by the 
institution.” * In that case also he said: “‘The amount of the tax 
does not depend on the amount of the property held by the institu- 
tion, but it depends upon the capacity of the institution to exercise 
the privileges conferred by the charter.” * He seems to be as- 
suming that uninvested deposits of the bank are for some reason 
not property of the bank. Manifestly a corporation without 
capital stock may still have legal title to property, and a tax 
demanded from the corporation may be levied either on its prop- 
erty or on its franchise as the state chooses. The Massachusetts 
taxes were plainly intended to be levied on the franchises as “‘com- 
modities.” But the Connecticut statute is substantially similar in 
wording to that held in Bank Tax Case* to be one imposing a 
tax on property. The New York statute involved in that case 
said that the banks ‘‘shall be liable to taxation on a valuation 
equal to” capital stock and surplus; the Connecticut statute said 





31 6 Wall. 632 (1868). 2 6 Wall. 594 (1868). 
% 6 Wall. 594, 604 (1868). % 6 Wall. 594, 631 (1868). 
*®© 6 Wall/ 594, 630 (1868). % Note 23, supra. 
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that the banks shall pay to the state “a sum equal to” a certain 
percentage of their deposits. Neither statute specifically named 
the franchise as the subject of taxation. Nor does it seem that the 
decision of the Massachusetts court holding that the taxes imposed 
by its statute were not property taxes, as that term is used in the 
state constitution, is necessarily conclusive of the “subject” on 
which the tax is levied from the standpoint of its effect on instru- 
mentalities of the federal government. If the test of whether or 
not the tax is an interference with a federal instrumentality is the 
“subject” on which the tax is levied, the federal Supreme Court 
ought to determine independently any dispute as to what that 
subject is. Otherwise a state by mere use of words can decide for 
itself whether or not it is interfering with the federal government. 
Yet this very power on the part of the state is inherent in the doc- 
trine that, in determining whether a tax encroaches on federal 
authority, the court will look only to the subject taxed and will 
not regard the economic effect of the measure by which the amount 
of the tax is determined. 

Such, nevertheless, is the doctrine clearly implied by Chief 
Justice Marshall and specifically sanctioned by the actual deci- 
sions in the three cases under review. Corporate franchises, says 
Mr. Justice Clifford, are legal estates, and not mere naked powers 
granted to a corporation. They are “as much the legitimate 
subjects of taxation as any other property of the citizens within 
the sovereign power of the State.” *” 


“All trades and avocations by which the citizens acquire a livelihood 
may also be taxed by the State for the support of the State government. 
Power to that effect resides in the State independent of the Federal gov- 
ernment, and is wholly unaffected by the fact that corporation or indi- 
vidual has or has not made investments in Federal securities. Unless 
such be the rule, the two systems of government, State and Federal, 
cannot both continue to exist, as the States will be left without any means 
of support or of discharging their public obligations.” ** 


And with respect to the Connecticut statute he says: 


“Reference is evidently made to the total amount of deposits on the 
day named, not as the subject-matter for assessment, but as the basis 
for computing the tax required to be paid by the corporation defendants. 
They enjoy important privileges, and it is just that they should con- 


87 6 Wall. 594, 638 (1868). 38 6 Wall. 594, 638-39 (1868). 
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tribute to the public burdens. . . . Existence of the power is beyond 
doubt, and it rests in the discretion of the legislature whether they will 
levy a fixed sum, or if not, to determine in what manner the amount shall 
be ascertained.” *° 


These three decisions were the basis of Home Insurance Co. v. 
New York * which held that a tax on a corporate franchise, whose 
amount is determined by applying to the corporate stock the 
statutory rates for each one per cent of dividend declared, may 
include in this measure that part of the capital stock which is 
invested in United States bonds and the dividends thereon. Mr. 
Justice Field states the legal principle as follows: 


“The validity of the tax can in no way be dependent upon the mode 
which the State may deem fit to adopt in fixing the amount for any year 
which it will exact for the franchise. No constitutional objection lies in 
the way of a legislative body prescribing any mode of measurement to 
determine the amount it will charge for the privileges it bestows. It 
may well seek in this way to increase its revenue to the extent to which it 
has been cut off by exemption of other property from taxation. As its 
revenues to meet its expenses are lessened in one direction, it may look 
to any other property as sources of revenue, which is not exempted from 
taxation. Its action in this matter is not the subject of judicial inquiry 
in a federal tribunal.” “ 


Here seems to bea definite statement that, if the state finds that 
the capital of the bank as property is exempt from taxation be- 
cause invested in federal securities, it may make good its loss 
from this source by taxing the franchise and basing the amount 
of the tax on the same capital held immune from the former 
tax.” And yet earlier in this very opinion it is declared: 





39 6 Wall. 594, 608 (1868). 

40 134 U.S. 594, 10 Sup. Ct. Rep. 593 (1889). 

4t 134 U. S. 594, 600, 10 Sup. Ct. Rep. 593 (1889). 

“ This distinction between taxes directly on property and taxes on franchises 
measured by the value of property has been applied in determining whether federal 
taxes were interferences with the powers of the states. In Pollock v. Farmers’ Loan 
& Trust Co., 157 U. S. 429, 15 Sup. Ct. Rep. 673 (1895), it was held that a general 
federal tax on incomes could not apply to incomes from state and municipal securities, 
because this would be an interference with the powers of the states. But in Flint ». 
Stone Tracy Co., 220 U. S. 107, 165, 166 (1911), the federal tax on corporations 
measured by their income was held valid as an excise tax, and in assessing the amount 
of the tax the court allowed the inclusion of income from state securities. The argu- 
ment to the contrary was said to confuse “the measure of the tax upon the privilege 
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“Nor can this inhibition upon the States be evaded by any change in 
the mode or form of the taxation provided the same result is effected — 
that is, an impediment is thereby interposed to the exercise of a power 
of the United States. That which cannot be accomplished directly can- 
not be accomplished indirectly. Through all such attempts the court 
will look to the end sought to be reached, and if that would trench upon 
a power of the government, the law creating it will be set aside or its 
enforcement restrained.” “ 


It is hardly surprising that such inconsistencies met with dissent. 


Very simply and without argument Mr. Justice Miller expresses 
his disagreement: 


“Mr. Justice Harlan and myself dissent from the judgment in this 
case, because we think that, notwithstanding the peculiar language of 
the Statute of New York, the tax in controversy is, in effect, a tax upon 
bonds of the United States held by the insurance company.” “ 


The doctrine of the absolute power of the state over taxation of 
corporate privileges was later applied to taxation of inheritances. 
In United States v. Perkins,® it was held, Mr. Justice Harlan alone 
dissenting, that a state may tax a bequest to the federal govern- 
ment, since the tax is not upon the property itself, but upon its 
transmission by will or descent. It is “in reality a limitation upon 


the power of a testator to bequeath his property to whom he 
pleases, a declaration that, in the exercise of tat power, he shall 
contribute a certain percentage to the public use.” “ The statute 





with direct taxation of the state or of the thing taxed.” After referring to the Home 
Insurance Case, Mr. Justice Day, speaking for a unanimous court, declared: 

“Tt is therefore well settled by the decisions of this court that when the sovereign 
authority has exercised the right to tax a legitimate subject of taxation as an exercise 
of a franchise or privilege, it is no objection that the measure of taxation is found in 
the income produced in part from property which of itself considered is non-taxable. 
Applying that doctrine to this case, the measure of taxation being the income of the 
corporation from all sources, as that is but the measure of a privilege tax within the 
lawful authority of Congress to impose, it is no valid objection that this measure 
includes, in part at least, property which, as such, could not be directly taxed. . . . 

“«. . . There is no rule which permits a court to say that the measure of a tax 
for the privilege of doing business, where income from property is the basis, must be 
limited to that derived from property which may be strictly said to be actively used 
in the business.” 

# 134 U.S. 594, 598, 10 Sup. Ct. Rep. 593 (1889). 

“ 134 U.S. 594, 607, 10 Sup. Ct. Rep. 593 (1889). 

163 U.S. 625, 16 Sup. Ct. Rep. 1073 (1896). 

% 163 U.S. 625, 628, 16 Sup. Ct. Rep. 1073 (1896). 
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was said not to be an attempt to tax the property of the United 
States, “since the tax is imposed upon the legacy before it reaches 
the hands of the government.” *” This is a somewhat novel use 
of the doctrine that time may be of the essence. Here again the 
court looks at what was taxed, entirely disregarding where the 
burden fell.*® 

Ten years later it was held in Plummer v. Coler,“° Mr. Justice 
White alone dissenting, that a state inheritance tax may lawfully 
be imposed on the bequest to an individual of a life interest in 
United States bonds. The principle underlying this decision was 
thus stated by Mr. Justice Shiras: 


“We think the conclusion, fairly to be drawn from the State and Fed- 
eral cases, is, that the right to take property by will or descent is derived 
from and regulated by municipal law; that, in assessing a tax upon such 
right or privilege, the State may lawfully measure or fix the amount of the 
tax by referring to the value of the property passing; and that the inci- 
dental fact that such property is composed, in whole or in part, of Fed- 
eral securities, does not invalidate the tax or the law under which it is 
imposed.” ®° 


Counsel for the legatee in this case had urged upon the court the 
economic argument: 


“The States have no power to inpose any tax or other burden which 
would have the effect to prevent or hinder the government of the United 
States from borrowing such amounts of money as it may require for its 
purposes, on terms as beneficial and favorable to itself, in all respects, 
as it could do if no such tax were imposed by the State.” 


To this Mr. Justice Shiras answered that the recognition of the 
doctrine would require the overruling of earlier decisions. 


“For, if it were our duty to hold that taxation of inheritances, in the 
cases where United States bonds pass, is unlawful because it might in- 





47 163 U.S. 625, 630, 16 Sup. Ct. Rep. 1073 (1896). 

48 See United States v. Fox, 94 U.S. 315 (1877), holding that a state may forbid a 
devise of land to the United States. It is held also that a federal inheritance tax may 
be applied to a legacy to a municipal corporation, Snyder v. Bettman, 190 U. S. 249, 
23 Sup. Ct. Rep. 803 (1903). But a federal income tax cannot be applied to income 
received by a city, United States v. Baltimore & Ohio Railroad Co., 17 Wall. 322 
(1873). 

178 U.S. 115, 20 Sup. Ct. Rep. 829 (1900). 

50 778 U.S. 115, 134, 20 Sup. Ct. Rep. 829 (1900). 

5. 778 U.S. 115, 119, 20 Sup. Ct. Rep. 829 (1900). 
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juriously affect the demand for such securities, it would equally be our 
duty to condemn all State laws which would deter those who form cor- 
porations from investing any portion of the corporate property in United 
States bonds.” # 


_ He went on further to argue that the effect of the inheritance tax 
in question on the federal borrowing power is less serious than that 
of the franchise taxes which have been sustained, since, on account 
of the low interest yield, only a few individuals invest in United 
States bonds. Mention is made also of the fact that “no incon- 
siderable portion of the United States loans is taken and held, as 
everyone knows, in foreign countries, where doubtless it is sub- 
jected to municipal taxation.” * 


“While we cannot take judicial notice of the comparative portions 
of the government securities held by individuals, by corporations, and 
by foreigners, we still may be permitted to perceive that the mischief to 
our national credit, so feelingly deplored in the briefs, caused by State 
taxation upon estates of decedents, would be inappreciable, and too re- 
mote and uncertain to justify us now in condemning the tax system of 
the State of New York.” * 


Thus the economic argument is relied on to show that the legal 
doctrine of determining taxability or non-taxability according to 
the subjects on which the tax is levied does not cause the serious 
economic injury to federal authority that is contended. The facts 
adduced in support of the position are facts which change with 
time. The argument does not directly meet the contention of 
counsel 


“, . that individual persons will be driven to consider, when making 
their investments, whether they can rely on their legatees or heirs re- 
ceiving United States bonds unimpaired by state action in the form of 
taxation; and that if it should be held by this court that such taxation 
is lawful, capital would not be invested in United States bonds on terms 
as favorable as if we were to hold otherwise.” © 


Nor can the contention be dismissed by economic argument. Mr. 
Justice Shiras is entirely correct in saying that the same conten- 
tion would require the overruling of earlier decisions sustaining 
taxes on corporate franchises. He must therefore be understood 





8 178 U.S. 115, 136, 20 Sup. Ct. Rep. 829 (1900). 
5 Thid. 5 Thid. 55 bid. 
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as declaring that the mere fact that federal securities would be 
more advantageously disposed of, if they must always be excluded 
from every computation to determine the amount of a tax, does 
not make the tax in a legal sense a burden on a federal instru- 
mentality. . 
The contention of counsel confuses two questions. One is whether 
the market for federal securities is less favorable after the state 
tax than before. The other is whether the market for federal secu- 
rities is more favorable if the tax takes toll from all other invest- 
ments but not from federal securities. There can be no doubt as 
to the economic answer to the second question. Plainly, if the tax 
is declared inapplicable in any form to federal securities, the rela- 
tive position of those securities in the market is improved. The 
result of imposing burdens on competing securities and leaving 
federal securities free is to confer a benefit upon the latter. This is 
what happens when non-discriminatory state taxes are held inap- 
plicable to federal securities. But whether the state tax on franchises 
or on inheritances, if measured indiscriminately by all investments, 
really hurts the federal borrowing power more than if no such taxes 
were levied at all is a more difficult question. It is a question which 
the abandonment in 1910 of the doctrine that a tax on a proper 
subject can never be an encroachment on federal authority * may 
force upon the consideration of the court. Mr. Justice Holmes, 
who opposed the abandonment of this doctrine, made the point 
that any effect on interstate commerce of a complete prohibition 
against economically related domestic commerce is really not a 
burden, but simply the denial of a collateral benefit. ‘If foreign 
commerce,” he said, “‘does not pay its way by itself, I see no right 
to demand [for the foreign corporation] an entrance for domestic 
business to help it out.” *” So also it may be urged that, if federal 
instrumentalities are not actually impeded by a state tax, there 
should be no right to claim for them a collateral benefit from the 
operation of state laws. If the court abandons the test of ‘‘sub- 
jects” in cases where the tax falls on what has been held a proper 
subject, it may abandon it also where the tax falls on what has been 
held to be an improper subject. If it turns from somewhat arti- 
ficial legal distinctions to practical economic considerations, it may 





56 See cases cited in note 9, supra. 
57 216 U.S. 56, 76, 30 Sup. Ct. Rep. 232 (1909). 
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examine afresh the whole topic. This possibility will be discussed 
after the cases on interstate commerce have been dealt with. It 
is of course obvious that the frank substitution of the test of eco- 
nomic effect for that of the legal subject on which the tax is levied 
will not necessarily establish rules that will validate the kind of 
taxation previously held unconstitutional. 


2, Taxes on Property 


In the foregoing cases the essential basis of the decision is that 
the state was imposing the tax on a privilege which it might have 
withheld entirely and which therefore it may tax as it pleases. The 
subject taxed came into existence only by grace or favor of the 
state, and the state by taxing its own creature cannot be inter- 
fering with an instrumentality of the United States. The same 
reason would support state taxation of the full value of shares of 
corporate stock in domestic corporations with no deduction for 
such part of that value as’ may be represented by corporate in- 
vestment in federal securities. The decisions in favor of such taxa- 
tion, however, have been based on the somewhat broader ground 
that a tax on the share is not a tax on the property of the corpora- 
tion and therefore not on the federal securities in which some or 
all of that property may be invested. 

The point was first involved in Van Allen v. Assessors,** which 
held that the state could tax shares of stock in national banks 
though the capital of the banks was all invested. in stocks and 
bonds of the United States. This decision, however, was based on 
an interpretation of a congressional statute permitting the taxa- 
tion of the shares. The majority were of opinion that the statute 
meant that the state might tax the shares at their full value. The 
minority, on the other hand, thought that the only purpose of the 
statute was to preclude the inference that the shares must be en- 
tirely exempt from state taxation on account of the functions 
performed by the banks as instruments of the national government, 
and that it had no bearing on the question whether the value as- 
signed to the shares might include such as they derived from the 
federal securities in which the capital of the bank was invested. 
Chief Justice Chase, who, with Justices Wayne and Swayne dis- 





58 3 Wall. 573 (1866). 
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sented, referred to the decisions holding that a tax on the capital 
of a bank must not include such part of that capital as is invested 
in federal securities,°® and declared that the same principle should 
be applied to a tax on the shares. If the contrary were admitted, 
he said: 


“Tt would follow that the legislature of New York by merely shifting its 
taxation from the capital to the shares, might have avoided the whole 
effect of the exemptions sanctioned by the decisions just cited. The same 
tax on the same identical property, without any exemption of national 
securities, might have been assessed and collected by adopting the simple 
expedient of assessment on the shares of capital, instead of on the aggre- 
gate of capital — on the parts instead of on the whole. .. . 

We do not understand the majority of the court as asserting that 
shares of capital invested in national securities could be taxed without 
authority from Congress. We certainly cannot yield our assent to any 
such proposition. To do so would, in our judgment, deprive the decisions 
just cited of all practical value and effect, and make the exemption from 
State taxation of national securities held by banks as investment of 
capital, wholly unreal and illusory.” © 


And to this he added: “It may well be questioned, in our judg- 
ment, whether Congress has power under the Constitution to au- 
thorize state taxation of national securities, either directly or 
indirectly.” * Thus the dissenting judges clearly indicated their 
conviction that, though the shares might be a proper subject of 
taxation, the state could not, in assessing their value for this pur- 
pose, adopt a measure which would result in imposing on federal 
securities the same burden as a direct levy on those securities. This 
position, however, has not met with sanction in later decisions. 

In Cleveland Trust Co. v. Lander ® the contention was made that 
a tax on the shares of stock in a bank chartered by the state “being 
equivalent to a tax on the property of the trust company, there 
must be deducted from the value of the shares that portion of the 





59 Bank of Commerce v. New York City, note 19, supra; Bank Tax Case, note 
23, Supra. 

8 3 Wall. 573, 593 (1866). 

% Jbid. 

® 184 U. S. 111 (1902). The reporter states that “Mr. Justice Harlan did not 
hear the argument, and took no part in the decision.” There was no dissent in the 
case. Chief Justice Chase and Justices Wayne and Swayne who dissented in the 
Van Allen Case, note 58, supra, were no longer on the bench. 








INDIRECT ENCROACHMENT ON FEDERAL AUTHORITY 341 


capital of the company invested in United States bonds.” ® The 
court answered that “the contention destroys the separate indi- 
viduality recognized, as we have seen, by this court, of the trust 
-company and its shareholders.” “ There was a non-sequitur in 
basing this decision, as the court did, on the Van Allen Case, for 
the federal statute interpreted as sanctioning the taxation of 
shares in national banks at their full value has no necessary bear- 
ing on the taxation of shares in state banks. It was still open for 
the court to say that the question before it involved general prin- 
ciples inherent in the federal system of government. Without 
questioning the Van Allen Case it might have held that, though 
shares in state banks were proper subjects of state taxation, the 
state must exclude from their value such part as was contributed 
by the federal securities owned by the bank, since otherwise the 
state would by indirection impose on the federal borrowing power, 
burdens which had been held unconstitutional when imposed 
directly. But the court was regarding the subject on which the 
tax fell and not the elements of value in the measure by which its 
amount was determined. As pointed out earlier, the opinion made 
no mention of any power which the state had over these shares by 
reason of the fact that they were shares in a domestic corporation 
which the state might have declined to create. It seems clear that 
the court would have applied the same doctrine to an Ohio tax of 
shares in a corporation created by a sister state. 

The distinction set forth in the Van Allen Case and followed in 
Cleveland Trust Co. v. Lander was grudgingly recognized in Home 
Savings Bank v. Des Moines.© This case involved an Iowa statute 
which provided that shares of stock in state banks should be as- 
sessed to the banks and not to the individual stockholders. The 
majority held that the tax was imposed on the property of the bank 
and not on that of the stockholders, and that therefore the value 
of United States bonds owned by the bank must be deducted from 
the assessment.” It was conceded in the opinion that a contrary 





184 U. S. 111, 114-15, 22 Sup. Ct. Rep. 394 (1902). 

184 U.S. 111, 115 (1902). In Mead v. Commissioners, dealt with in the 
opinion in People ex rel. Duer v. Commissioners of Taxes, 4 Wall. 244 (1867) the 
same point had been decided. See p. 353, infra. 

8 See Sturges v. Carter, 114 U.S. 511, 5 Sup. Ct. Rep. 1o14 (1885). 

8 205 U.S. 503, 27 Sup. Ct. Rep. 571 (i907). 

87 In reaching this interpretation reliance was placed on the difference between 
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conclusion as to the subject on which the tax was levied would 
have required a contrary decision under the doctrine of the Van 
Allen Case. But Mr. Justice Moody gives the impression that he 
thinks the Van Allen Case was wrongly decided. Referring to that 
case he says: 





the method of taxing shares in state banks and that of taxing shares in national banks. 
With respect to the latter, the Iowa statute provided that they should be “assessed 
to the individual stockholders at the place where the bank is located.”” Though the 
national banks, like the state banks, were liable for the payment of the taxes, the 
national banks were given a right of reimbursement from the stockholders, and were 
given a lien on the stock and unpaid dividends, with authority to sell the stock to 
satisfy the lien in case the dividends were not sufficient to furnish reimbursement for 
the tax. No such right of reimbursement was given to the state banks, and the court 
believed that they could not have “by any possibility a common-law right to recover 
the tax paid from the shareholders.” Continuing, the opinion declared: “The law 
imposes no obligation on the shareholder. In paying the tax the corporation has 
paid its own debt, and not that of others, and there is nothing in such payment from 
which the law can imply a promise of reimbursement. These taxes, therefore, are 
not to be paid by the banks as agents of their stockholders, but as their own debt, 
and, unless it is supposed that the law requires them to pay taxes upon property 
which they do not own, the taxes must be regarded as taxes upon the property of the 
banks.” 

In the brief for the state it was insisted that the Supreme Court must accept as 
binding the interpretation put upon the state statute by the state court. This was 
the contention which Mr. Justice Clifford accepted in Hamilton Manufacturing Co. 
v. Massachusetts (see p. 331, supra). In the Des Moines Case Mr. Justice Moody does 
not directly meet the contention. After stating his conclusion that the tax is on the 
property of the banks, he says: “This we think is consistent with the interpretation 
of the law by the supreme court of Iowa, which sustained the tax on grounds which 
will presently be considered.” Those grounds are that the tax is on the shares and 
not on the property of the bank. In the final paragraph of the opinion, the learned 
justice says: ‘‘We regret that we are constrained to differ with the supreme court 
of the state on a question relating to its law. But, holding the opinion that the law 
directly taxes national seeurities, our duty is clear.” Thus plainly the Supreme Court 
rejects the interpretation of the state court as to the subject on which the tax was 
levied. 

Mr. Justice Moody makes it clear that the question of the subject on which the 
tax is imposed is not answered by ascertaining the person from whom payment is 
required. He expressly declares his approval of First National Bank v. Kentucky, 
9 Wall. 353 (1870), and the cases following it, which hold that a tax on the shares is 
not to be “deemed a tax on the capital of the bank, because the law requires the 
officers of the bank to pay this tax on the shares of its stockholders.” These cases 
hold also that requirement of such payment from a national bank is not an inter- 
ference with the bank as an instrumentality of the national government. But all the 
cases with respect to state taxation affecting national banks are controlled by the 
congressional permission (15 Stat. at L. 34, chap. 7) that the real estate of the banks 
and the shares of their stockholders may be taxed by the states. See Talbott v. Silver 
Bow County Commissioners, 139 U. S. 438, 11 Sup. Ct. Rep. 594 (1891), and Owens- 
boro National Bank v. Owensboro, 173 U. S. 664, 19 Sup. Ct. Rep. 597 (1899). 
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“Tn an opinion in which. Justices Wayne and Swayne joined, Chief 
Justice Chase dissented from the judgment upon the ground that taxa- 
tion of the shareholders of a corporation in respect to their shares was an 
actual though an indirect tax on the property of the corporation itself. 
But the distinction between a tax upon shareholders and one on the 
corporate property, although established over dissent, has come to be 
inextricably mingled with all taxing systems, and cannot be disregarded 
without bringing them into confusion which would be little short of 
chaos.’ ® 


The Van Allen Case is accepted as having “‘settled the law that 
a tax upon the owners of shares of stock in corporations, in respect 
of that stock, is not a tax upon United States securities which the 
corporation owns.” ® The result of the various decisions is said 
to be that ‘although taxes by states have been permitted which 
might indirectly affect United States securities, they have never 
been permitted in any case except where the taxation has been 
levied upon property which is entirely distinct-and independent 
from these securities.” “° The fact that a tax on the corporation 
“measured by the value of the shares in it” is “equivalent in its 
effect to a tax (clearly valid) upon the shareholders in respect of 
their shares ”’ ” is dismissed as immaterial. 


“But the two kinds of taxes are not equivalent in law, because the 
State has the power to levy one, and has not the power to levy the other. 
The question here is one of power, and not of economics. If the State 
has not the power to levy this tax, we will not inquire whether another 
tax, which it might lawfully impose would have the same ultimate 
incidence.” ” 


The statement that the question is ‘one of power, and not of 
economics” invites analysis. Mr. Justice Moody makes it to 
dismiss the contention that the tax before him imposes no more 
serious burden on the borrowing power of the federal government 
than do other taxes held lawful. But at the same time he seems 
to imply that because of the economic effects it would have been 
wise not to permit those taxes on shares which have taken account 
of the value due to federal securities owned by the corporation. 





88 205 U. S. 503, 518, 27 Sup. Ct. Rep. 571 (1907). 
6 bid. 

7 205 U. S. 503, 519, 27 Sup. Ct. Rep. 571 (1907). 
1 Tbid. 

2 Note 71, supra. 
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The final paragraph of his opinion might have been applied equally 
well to the cases involving taxation of shares. 


“Tf by the simple device of adopting the value of corporation shares 
as the measure of the taxation of the property of the corporation, that 
property loses the immunities which the supreme law gives to it, then 
national securities may easily be taxed whenever they are owned by a 
corporation, and the national credit has no defense against a serious 
wound.” % 


Yet Iowa by changing its statute and assessing these shares of 
stock to the stockholders might inflict this very wound. Mr. 
Justice Moody employs an economic argument to show that the 
tax on shares assessed to the corporation is as serious an inter- 
ference with the federal borrowing power as is a tax on the capital 
of the bank. -Though he declines to use the economic argument 
to put the tax before the court in the class of those that have 
been held invalid, he relies on economic considerations to reinforce 
his conclusion that it properly belongs with those that have been 
held invalid. 


3. Taxes Discriminating against Federal Instrumentalities 


One further possibility of indirect encroachment on the federal 
borrowing power remains to be considered. It is settled that the 
franchises of domestic corporations and the shares in state and 
national banks are subject to taxation with no diminution in the 
assessment of ‘their value by reason of corporate investment in 
United States bonds. Suppose a state devises some plan whereby 
the franchises and the stock of corporations owning United States 
bonds are taxed more heavily than those of corporations having 
no such investments. Suppose it discriminates against such stock 
in favor of chattels or real estate. Would it not thereby put impedi- 
ments in the way of the federal borrowing power? There can be 
no doubt that a state ought not to be permitted to adopt methods 
of assessment which intentionally and systematically bear more 
heavily on franchises and stock of corporations owning federal 
securities than on other property. This would seem a necessary 
corollary from the cases holding that a state cannot discriminate 
against interstate commerce by selecting for taxation property or 





% 205 U. S. 503, 521, 27 Sup. Ct. Rep. 571 (1907). 
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sales of property of extra-state origin.“ But it is of course not 
feasible to require a state to adopt a uniform method of assessing 
all the various kinds of property subject to taxation. May not 
the state, therefore, in exercising the discretion which must neces- 
sarily be allowed it, take heavier toll from values contributed by 
federal securities than from those derived from other sources? 

Some methods of accomplishing such results are clearly fore- 
closed by congressional legislation and the decisions thereunder. 
When Congress on February 25, 1863, passed the first act pro- 
viding for the organization of national banks,” it made no pro- 
vision for allowing state taxation of the shares. But the National 
Banking Act of 1864” permitted such taxation, subject to two 
restrictions: (1) that the rate should not be greater than that 
“assessed upon other moneyed capital in the hands of individual 
citizens of such state”; and (2) that “the tax so imposed under 
the laws of any state upon the shares of the associations shall not 
exceed the rate imposed upon the shares of any of the banks or- 
ganized under the authority of the state where such association is 
located.” This second qualification was omitted from the reén- 
actment of the statute in 1868.” 

Under these statutes it was held in Van Allen v. Assessors *8 


that the state discriminated against shares in national banks by 
taxing them at their full value when no tax was imposed on shares 
in state banks. The fact that the capital of state banks was taxed 
was held insufficient to overcome this inequality, since, in asses- 
sing the value of the capital, the state was required to deduct such 
part as was invested in United States bonds. In People v. Weaver ” 
a New York statute, which permitted a debtor to deduct the 





% Welton v. Missouri, 91 U. S. 275 (1875); Darnell & Son v. Memphis, 208 U. S. 
113, 28 Sup. Ct. Rep. 247 (1908). 

% 12 Stat. AT L. 665. 

% 13 Stat. ATL. 111. 

7 15 Stat. AT L. 34; Rev. St. § 5219 (U. S. Comp. St., 1901, 3502). 

78 3 Wall. 573 (1866). This is the same case, cited in note 58, supra. Of the 
point for which the case is here cited, the opinion said: “This is an unimportant 
question, as the defect may be readily remedied by the state legislature.” For a differ- 
ent attitude towards the exemption of shares of stock where the capital of the corpora- 
tion is taxed, see note 158, infra. Almost the entire opinion in the Van Allen Case 
is devoted to the question whether, in assessing the shares of national banks, there 
must be deduction for the federal securities owned by the bank. 

7 100 U. S. 539 (1880). 
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amount of his debts from the assessment of other moneyed capital 
but not from shares of bank stock, was held void as to the shares 
of national banks. The decision cannot proceed on the ground 
that there was discrimination against national banks in favor of 
state banks, since no deduction for debts was allowed from any 
bank stock, state or national. The term ‘‘moneyed capital”’ is 
plainly taken in a broader sense than “‘capital invested in banks.” 


“Nor can it be denied that, inasmuch as nearly all the banks in that 
State and in all others are national banks, that the owner of such shares 
who owes debts is subjected to a heavier tax on account of those shares 
than the owner of moneyed capital otherwise invested, who also is in 
debt, because the latter can diminish the amount of his tax by the amount 
of his indebtedness, while the former cannot. That this works a discrim- 
ination against the national bank shares as subjects of taxation, un- 
favorable to the owners of such shares, is also free from doubt. The 
question we are called to decide is, whether Congress in passing the Act 
which subjected these shares to taxation by the State, intended, by the 
very clause which was designed to prevent discrimination between 
national bank shares and other moneyed capital, to authorize such a re- 
sult.” 8° 


In interpreting the statute, it was held that the Act of Congress 
» has reference to the entire process of assessment and includes the 
valuation of the shares as well as the ratio of percentage charged 
on such valuation. This doctrine was applied in Pelton v. Com- 
mercial Bank of Cleveland * to prevent the assessment of shares in 
national banks at their full value when there was intentional and 
systematic undervaluation of all other moneyed capital. That 
“moneyed capital” is assumed to include other capital than that 
invested in banks ‘is clear from the reference to testimony in the 
case to the effect that the assessors ‘“‘had assessed bank shares 
generally higher than other personal property, including, of course, 
other moneyed capital; and that they had assessed the shares of 
the national banks higher than private banks, and that it was 
their aim to do so.” ® ‘Since there were the two kinds of discrimi- 
nation, the case might have been rested solely on the ground that 
the methods of assessment favored state banks at the expense of 





89 100 U. S. 539, 543 (1880). 

8 ror U. S. 143 (1880). To the same effect as Pelton v. Bank is Cummings 2. 
Merchants’ National Bank of Toledo, ror U. S. 153 (1880), decided the same day. 

® yor U. S. 143, 147 (1880). 
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national banks. But the reason given for the decision was the dis- 
crimination in favor of “‘other moneyed capital,’”’ and the inference 
is unmistakable that some personal property other than bank 
shares was regarded by the court as “moneyed capital.” 

The statute involved in People v. Weaver * came before the 
court again in Supervisors of Albany County v. Stanley * and Hills 
v. National Albany Exchange Bank,* and it was held that the 
state must permit the deduction of debts from the assessment of 
shares of national banks, even though the other moneyed capital 
from which such deduction was allowed did not include other bank 
stock. On the same day was decided Evansville National Bank v. 
Britton,®" which arose under a statute of Indiana. Counsel for the 
county treasurer sought to distinguish the Indiana statute from 
that of New York on the ground that New York permitted deduc- 
tion of debts from all personal property except bank stock, while 
Indiana allowed the deduction only from “credits.” But the 
court replied that, if one of the statutes “is more directly in con- 
flict with the Act of Congress than the other, it is the Indiana 
Statute.” * 


“The Act of Congress does not make the tax on personal property the 
measure of the tax on bank shares in the State, but the tax on moneyed 
capital in the hands of the individual citizens. Credits, money loaned 
at interest and demands against persons or corporations are more purely 
representative of moneyed capital than personal property, so far as they 
can be’ said to differ. Undoubtedly, there may be much personal prop- 
erty exempt from taxation without giving bank shares a right to similar 
exemption, because personal property is not necessarily moneyed capi- 
tal. But the rights, credits, demands and money at interest mentioned 
in the Indiana Statute, from which bond fide debts may be deducted, all 
mean moneyed capital invested in that way.” ® 





8 Note 70, supra. 

 to5 U.S. 305 (1882). 

§ to5 U.S. 319 (1882). 

% These cases held also that the statute under which the tax on shares in national 
banks was levied was not itself unconstitutional. No relief was given to complainants 
who had no debts to deduct. And those who had debts to deduct were not granted 
an abatement of the whole of the tax on their shares in national banks, but only of 
that part of the assessment due to the state’s disallowance of deduction for their debts. 

87 105 U.S. 322 (1882). 

8 105 U.S. 322, 323 (1882). 

8 105 U.S. 324 (1882). 
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Here is a definite statement that, though “other moneyed capital” 
may not include all personal property, it certainly includes other 
personal property than that invested in bank stocks. 

The same interpretation was adopted three years later in Boyer 
v. Boyer,®® in which an injunction was sought to restrain the levy 
of a county tax on shares of stock in a national bank. By de- 
murrer to the bill it was confessed that a large amount of other 
kinds of property was exempt from county taxation. The state 
court had held that this was immaterial, since such exemptions 
did not include the shares of state banks and savings institutions. 
But Mr. Justice Harlan replied that this decision proceeded upon 
a misconstruction of the Act of Congress. He interpreted the 
statute as follows: 


“‘Capital invested in national bank shares was intended to be placed 
upon the same footing of substantial equality in respect of taxation by 
State authority, as the State establishes for other moneyed capital in 
the hands of individual citizens, however invested, whether in State bank 
shares or otherwise. As the Act of Congress does not fix a definite limit 
as to the percentage of value, beyond which the States may not tax na- 
tional bank shares, cases will arise in which it will be difficult to deter- 
mine whether the exemption of a particular part of moneyed capital in 
individual hands is so serious or material as to infringe the substantial rule 
of equality. But unless we have failed to comprehend the scope and effect 
of the taxing laws of Pennsylvania, the present case is not of that class.” 


The demurrer was overruled and the defendants were put to their 
answer. Among the other securities exempt from county taxation 
were shares of stock in railroad corporations and bonds and stocks 
of certain other corporations which were subject to state but not 
to local taxation. The opinion plainly implied that the reasons 
of local policy for exempting these securities from local taxation 
were immaterial, saying that, if the principle of substantial equality 
between taxation cf shares of national banks and taxation of other 
moneyed capital ‘‘operates to disturb the peculiar policy of some 
of the States in respect of revenue derived from taxation, the remedy 
therefor is with another department of the government, and does 
not belong to this court.” ” 





9 113 U.S. 689, 5 Sup. Ct. Rep. 706 (1885). 
% 113 U.S. 689, 702, 5 Sup. Ct. Rep. 706 (1885). 
% 113 U. S. 689, 703 (1885). In reaching the decision that Congress meant to 
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This decision seemed to open the door, in every case where 
shares in national banks were taxed, to a judicial inquiry whether 
the state, by exempting any other kind of moneyed capital, had 
imposed a substantial inequality of burden on the shares. Two 
years later, however, this door was practically closed by the re- 
stricted interpretation put upon ‘‘moneyed capital” in Mercantile 
National Bank v. New York.* Mr. Justice Matthews for an un- 
divided court “ said that no attempt was made in Boyer v. Boyer ® 
to define the term or to enumerate the various kinds of property 
and investments that came within its description. After referring 
to earlier decisions ® he declared: 

“Tt follows, as a deduction from these decisions, that ‘moneyed capi- 


tal in the hands of individual citizens’ does not necessarily embrace shares 
of stock held by them in all corporations whose capital is employed, ac- 





forbid discrimination against shares of stock in national banks in favor of other 
property than shares of state banks, Mr. Justice Harlan calls attention to the act of 
1864, which provided that the rate of tax on shares of national banks should not 
exceed that imposed on shares of state banks, and adds (page 691): 

“But the Act of 1864 was so far modified by that of February 10, 1868, 15 Stat. aT L. 
34, chap. 7, that the validity of such state taxation was thereafter to be determined 
by the inquiry, whether it was at a greater rate than was assessed upon other moneyed 
capital in the hands of individual citizens, and not necessarily by a comparison with 
the particular rate imposed upon shares in state banks. The effect, if not the object 
of the latter Act was to preclude the possibility of any such interpretation of the 
Act of Congress as would justify States, while imposing the same taxation upon 
national bank shares as upon shares in state banks, from discriminating against 
national bank shares, in favor of moneyed capital not invested in State bank stock. 
At any rate, the Acts of Congress do not now permit any such discrimination.” 

The learned justice then quotes the prohibition against assessing shares in national 
banks at a greater rate than that assessed on other moneyed capital. The natural 
implication from the quotation given above is that the act of 1868 substituted a more 
comprehensive prohibition against discrimination than that contained in the act of 
1864. But the clause as to discrimination in favor of “other moneyed capital” was 
in the act of 1864 as well as in that of 1868. The latter act omitted the clause as to 
rates on shares of state banks. The only legitimate inference to draw from the differ- 
ence in the statutes is that the lawmakers thought that discrimination in favor of 
shares of state banks was amply provided for in the clause preventing discrimination 
in favor of other moneyed capital, and that therefore the specific clause in the earlier 
statute was superfluous. The change in the statute throws no additional light on 
what was meant by “other moneyed capital.” 

% rar U. S. 138, 7 Sup. Ct. Rep. 826 (1887). 

* Mr. Justice Blatchford not sitting. 

% Note go, supra. ; 

% People v. Commissioners, 4 Wall. 244 (1867); Lionberger v. Rouse, 9 Wall. 468 
(1870); Hepburn ». School Directors, 23 Wall. 480 (1875); Adams v. Nashville, 95 
U. S. 19 (1877). 
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cording to their respective corporate powers and privileges, in business, 
carried on for the pecuniary profit of shareholders, although shares in 
some corporations, according to the nature of their business, may be 
such moneyed capital.” % 


The true test, he says, “‘can only be found in the nature of the 
business in which the corporation is engaged.” ** And it is de- 
clared that by ‘‘other moneyed capital” Congress must have 
meant capital invested in some business that competes with the 
national banks. 


“The main purpose, therefore, of Congress, in fixing limits to State 
taxation on investments in the shares of national banks, was to render 
it impossible for the State, in levying such a tax, to create and foster an 
unequal and unfriendly competition, by favoring institutions or indi- 
viduals carrying on a similar business and operations and investments 
of a like character. The language of the Act of Congress is to be read 
in the light of this policy.” % 


The learned justice refers to railroad, mining and manufacturing 
companies and makes the point that the property of such corpora- 
tions consists of real and personal property which, in the hands of 
individuals, no one would think of calling “moneyed capital.” 
And from this he concludes: 


“So far as the policy of the government in reference to national banks 
is concerned, it is indifferent how the States may choose to tax such cor- 
porations as those just mentioned, or the interest of individuals in them, 
or whether they should be taxed at all. Whether property interests in 
railroads, in manufacturing enterprises, in mining investments, and 
others of that description, are taxed or exempt from taxation, in the 
contemplation of the law, would have no effect upon the success of 
national banks. There is no reason, therefore, to suppose that Congress 





7 yar U.S. 138, 153, 7 Sup. Ct. Rep. 826 (1887). 
% r21 U.S. 138, 154, 7 Sup. Ct. Rep. 826 (1887). 
® yar U. S. 138, 155 (1887). A little later, the opinion says: “But ‘moneyed 
capital’ does not mean all capital the value of which is expressed in terms of money. 
. . Neither does it necessarily include all forms of investment in which the interest 
of the owner is expressed in money” (page 155). After describing the business of 
banking, Mr. Justice Matthews observes: “These are the operations in which the 
capital invested in national banks is employed, and it is the nature of that employ- 
ment which constitutes it in the eye of the statute ‘moneyed capital.’ Corporations 
and individuals carrying on these operations do come into competition with the busi- 
ness of national banks, and capital in the hands of individuals thus employed is what 
is intended to be described by the Act of Congress” (page 156). 
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intended, in respect to these matters, to interfere with the power and 
policy of the States.” 1° 


It was held therefore that, however large may be “‘the amount of 
moneyed capital in the hands of individuals, in the shape of de- 
posits in savings banks as now organized, which the policy of the 
State exempts from taxation for its own purposes, that exemption 
cannot affect the rule for the taxation of shares in national 
WR «ks: 

This restricted interpretation of ‘other moneyed capital”’ is 
directly at variance with that adopted in Boyer v. Boyer } and in 
the cases on the New York and Indiana statutes.“* Though these 
latter cases are cited in the Mercantile Bank opinion for the propo- 
sition that the Act of Congress could not be evaded by unequal 
assessments on shares in national banks and other. moneyed cap- 
ital, no notice is taken of the significant fact that the “other 
moneyed capital” with which comparison was made was exclusive 





100 y21 U.S. 138, 156, 7 Sup. Ct. Rep. 826 (1887). 

101 y2r U.S. 138, 161 (1887). Earlier in the opinion, pages 160-61, Mr. Justice 
Matthews said: “It cannot be denied that these deposits constitute moneyed capital in 
the hands of individuals within the terms of any definition which can be given to that 
phrase; but we are equally certain that they are not within the meaning of the Act 
of Congress in such a sense as to require that, if they are exempted from taxation, 
shares of stock in national banks must thereby also be exempted from taxation. No 
one can suppose for a moment that savings banks come into any possible competition 
with national banks of the United States.” Then after quoting from Hepburn ». School 
Directors, note 110, infra, to the effect that “it could) not have been the intent 
of Congress to exempt bank shares from taxation. because some moneyed capital 
was exempt,”’ the learned justice added: “‘The only limitation, upon deliberate reflec- 
tion, we now think it necessary to add, is that these exemptions should be founded 
upon just reason, and not operate as an unfriendly discrimination against investments 
in national bank shares.”” This tempts one to ask: “When is other moneyed capital 
not other moneyed capital?” The answer seems to be: “When the discrimination 
in its favor is not unfriendly.” The opinion seems to proceed along diverse and some- 
what inconsistent lines of reasoning. It seems to declare that all exemptions of capital 
that do not compete with national banks are immaterial, since such capital is not 
“other moneyed capital” within the meaning of Congress. Yet it is implied that 
exemptions of capital which is not “moneyed capital” as thus defined may violate 
the congressional statute if they are unfriendly to national banks and not founded 
upon just reason. Deposits in savings banks are said to be “moneyed capital in the 
_ hands of individuals within the terms of any definition which can be given to that 
phrase,” and yet their exemption is immaterial because savings banks do not compete 
with national banks. For suggestions of a different ground on which to sustain the 
case and those following it, see pp. 366, 367, infra. 

102 Note go, supra. i 

103 Notes 83-87, supra. 
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of capital invested in institutions which compete with national 
banks. And though the Boyer Case did not, it is true, enumerate 
the various kinds of property that come within the description of 
‘other moneyed capital,” it held explicitly that the term embraced 
other property than shares of state banks and savings institutions. 
Nor is the decision in the Mercantile Bank Case in any way 
justified by the precedents cited for the proposition that ‘other 
moneyed capital” does not necessarily embrace stock in all 
corporations whose capital is employed in business for pecuniary 
profit. — 

The first of these cases is People ex rel. Duer v. Commissioners 
of Taxes, decided the next term after Van Allen v. Assessors. 
In the Duer Case an owner of national bank stock complained of 
discrimination because he was allowed no deduction for the value 
of United States bonds owned by the bank, while individuals and 
corporations who were taxed on their property could deduct such 
federal securities as they owned. The complaint was rejected on 
the grounds (1) that the congressional statute applies only to the 
rate of assessment, and (2) that it has no reference to moneyed capi- 
tal in the hands of corporations but only to that in the hands of 
individual citizens. This first ground was overruled in People v. 
Weaver, decided fourteen years later. The second ground was 
not applicable to the Mercantile Bank Case, because the exemptions 
there objected to included shares of stock and other capital in the 
hands of individuals. The Van Allen Case of course established 
that an owner of stock in a national bank must pay taxes on the 
value contributed by the federal securities owned by the bank, al- 
though an owner of the securities does not. No exemptions are 
allowed to owners of stock in corporations holding such bonds. 
The opinion in the Duer Case points out that Congress, when it 
permitted the taxation of shares in national banks but forbade 
discrimination against them,.was well aware that federal securities 
were exempt from direct taxation. The argument of the complain- 
ant, says Mr. Justice Nelson, proves either that Congress meant 
that federal securities should be subject to taxation in the hands of 
their owners, or else that the deduction of such securities from - 
taxes on property ‘“‘should operate as a violation of the rate of 
the tax prescribed”’ in the statute permitting taxation of national 





104 4 Wall. 244 (1867). 105 Note 58, supra. 106 Note 79, supra. 
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bank shares. ‘‘We dissent,” he says, ‘from both conclusions.” 
The point of the Duer Case is that exemption of federal securities 
from direct taxation does not make a tax on the full value of na- 
tional bank shares violate the requirement that such taxation 
shall not be “‘at a greater rate than is assessed on other moneyed 
capital.” This is but to say that, if the banks as federal instru- 
mentalities are not embarrassed by taxation of the full value of 
their shares, the situation is not changed because another federal 
instrumentality —7. e., United States bonds—escapes direct 
taxation. It is not to say that Congress, because it meant to ex- 
clude United States bonds from the “other moneyed capital” which 
the State must tax at the same rate as shares in national banks, 
meant also to exclude shares in all corporations which did not 
compete with national banks. Moreover, though United States 
bonds escape direct taxation, they may be included in the measure 
adopted for assessing franchises and shares of corporations. This 
was declared in the opinion in the Duer Case in dealing with Mead 
v. Commissioners,!°* in which an owner of state bank stock was 
denied deduction for the value of federal securities owned by the 
bank. Had such deduction been granted to owners of stock in 
state banks and other corporations, and denied to owners of national 
bank stock, there would be a discrimination analogous to that held 
invalid in People v. Weaver.' 

Another case cited in the Mercantile Bank opinion is Hepburn v. 
School Directors."° This held that it was not a discrimination 
against shares in national banks to assess them at their market 
value, although money at interest was assessed at its par value, 
since what is taxed in the case of the share is not money at interest, 
but the stockholder’s interest in the money of the bank, which may 





107 4 Wall. 244, 257 (1867). 
108 4 Wall. 244, 258 (1867). Noseparate opinion was rendered in this case, or in ten 
other cases decided at the same time as the Duer Case and disposed of in the opinion 
in that case. The majority said that the general question involved in Mead ». Com- 
missioners “was distinctly presented in the bank cases of the last term of which Van 
Allen v. Assessors was one of the class, and disposed of.” This neglects the fact that 
the opinion in the Van Allen Case went on the ground that Congress granted to the 
states express permission, not only to tax the shares of national banks, but to assess 
them at their full value, including that contributed by federal securities owned by 
the bank. See p. 330, supra. 
109 Note 79, supra. 
10 23 Wall. 480 (1875). 
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be greater or less than the sums put in by the stockholders. The 
Hepburn case held also that exemption of mortgages, moneys 
owing on agreements for the sale of real. estate, etc., from local 
taxation did not operate to discriminate against shares in national 
banks, since such exemption was partial only and was “evidently in- 
tended to prevent a double burden by the taxation both of prop- 
erty and the debts secured upon it.” "! The economic value be- 
hind these debts was taxed, and to tax both the debts and the 
property on which they were secured would impose double the bur- 
den that is placed on the shares of national banks or the elements 
of value behind them. The Hepburn opinion, it is true, observed 
that ‘‘it could not have been the intention of Congress to exempt 
bank shares from taxation, because some moneyed capital was 
exempt.” 4” But this is only to say that some exemptions do not 
prevent the “substantial equality” required by the statute. The 
statement quoted above must be taken in connection with the re- 
mark in an earlier part of the opinion to the effect that ‘“‘money at 
interest” is not the only moneyed capital included in the term as 
used by Congress. “The words are ‘other moneyed capital.’ That 
certainly makes stock in these banks moneyed capital, and would 
seem to indicate that other investments in stock and securities 
might be included in that descriptive term.” " 

Lionberger v. Rouse,‘ which is also cited in the Mercantile Bank 
opinion, arose under the provision in the Act of 1864 that the rate 
on shares of national banks should not exceed that imposed on 
shares of state banks. There were two state banks in Missouri 
which, by contract contained in their charter, could be taxed only 
one per cent on their capital stock. This was less than the rate 
imposed on shares of national banks. The Supreme Court recog- 
nized that the discrimination came within the letter of the con- 
gressional prohibition, but insisted that it was not within its spirit, 
because Congress could not have intended “such an absurd thing 
as that the power of the State to tax should depend on its doing an 
act which it had bound itself not to do.” Reference was also 
made to the fact that these two banks “hold a very inconsiderable 
portion of the banking capital of the State, and that the shares of 





Ml 23 Wall. 480, 485 (1875). 2 Tbid. 
13 23 Wall. 480, 484 (1875). 14 g Wall. 468 (1870). 
15 g Wall. 468, 475 (1870). 
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all other associations in the State (there being many), with all the 
privileges of banking except the power to emit bills, are taxed like 
the shares in national banks.” "* The case evidently depends on 
its own special facts. The court declares also that the provision 
in the Act of 1864 under which the case arose refers only to banks of 
issue and not to banks of deposit. Since this portion of the statute 
was soon repealed, and since the continuing provision as to “other 
moneyed capital” is held to include shares of stock in other state 
banks than banks of issue, this point in the decision, whether 
sound or questionable, is unimportant. The opinion in the Mercan- 
tile Bank Case is therefore unwarranted in relying on the quotation 
from the Lionberger Case to the effect that “there was nothing to 
fear from banks of discount and deposit merely, for in no event 
could they work any displacement of national bank circulation.” ™ 
The other case cited in the Mercantile Bank opinion is Adams v. 
Nashville,"* from which the following quotation is made: 


“The Act of Congress was not intended to curtail the State power 
on the subject of taxation. It simply required that capital invested in 
national banks should not be taxed at a greater rate than like property 
similarly invested. It was not intended to cut off the power to exempt 
particular kinds of property, if the Legislature chose to do so. Home- 
steads to a specified value, a certain amount of household furniture (the 
six plates, six knives and forks; six teacups and saucers of the old stat- 
utes), the property of clergymen to some extent, school houses, academies 
and libraries are generally exempt from taxation. The discretionary 
power of the Legislatures of the States over all these subjects remains as 
it was before the Act of Congress of June, 1864. The plain intention of 
that statute was to protect the corporations formed under its authority 
from unfriendly discrimination by the States in the exercise of their 
taxing power.” 19 


But this statement was not at all necessary to the decision in the 
Adams Case. The two objections there made were to the exemp- 
tion of capital in state banks and of bonds of municipal corpora- 
tions. As to the former the court said that the exemption of the 
capital stock was immaterial since the shares of stock were taxed 
to their owners. And as to the latter, it was said that it did not 





46 g Wall. 468, 474 (1870). 

"7 Tbid. Quoted in rar U. S. 138, 150 (1887). 

U8 g5 U.S. 19 (1877). 

19 95 U.S. 19, 22 (1877). Quoted in 121 U. S. 138, 151 (1887). 
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appear that the municipal bonds were in fact exempt. There was 
therefore no occasion for Mr. Justice Hunt to say in the opinion in 
the Adams Case that the Act of Congress was not intended to cur- 
tail the state power on the subject of taxation. Of course the Act 
did not mean to prevent a state from doing as it pleased with regard 
to subjects over which it has complete control. But plainly it 
meant to qualify the permission to tax shares of national banks, 
by the requirement that they should not be assessed at a greater 
rate than other moneyed capital. Therefore the action of the 
state with respect to matters within its control was made the test 
of the propriety of action with respect to matters without its con- 
trol, except to the extent permitted by Congress. The general 
statement quoted from the Adams opinion is opposed to the state- 
ments in the Boyer opinion eight years later. The Mercantile 
Bank Case, in declaring that “other moneyed capital” meant only 
capital which competes with national banks, made new law. 

The decisions of the Supreme Court following the Mercantile 
Bank Case have not uniformly rested on the ground of this re- 
stricted interpretation of moneyed capital. In Whitbeck v. Mer- 
cantile National Bank, where all bank stocks were assessed at 
sixty-five per cent of their full value and other property at sixty 
per cent, the Supreme Court said that ‘the discrimination against 
national banks, as compared with other moneyed capital is estab- 
lished,’ and sustained an injunction against collecting the full 
amount of the tax on the shares of national banks.” The court 
also held that the bank was entitled to relief in respect to the tax 
on certain stock whose owners had not been allowed to deduct their 
indebtedness from the assessment. The objection that the demand 
for the deduction was not seasonably made is dismissed on the 
ground that “the laws of Ohio make no provision for the deduction 
of the bond fide indebtedness of any shareholder from the shares of 





120 127 U. S. 193, 8 Sup. Ct. Rep. 1121 (1888). 

121 Another ground for the decision is that it appeared that the State Board of 
Equalization had no power under the Ohio statute to equalize assessments of bank 
stocks with those of other property, but only to “diminish or increase the assessed 
value of the shares of stock by such a per centum as will make them equal among 
themselves.” While this unwarranted action by the state board would be a sufficient 
ground for declaring invalid the tax on the shares in national banks, it would not 
necessarily involve a federal question. The opinion indicates that the decision would 
not have been different had the state statute authorized the action of the state 
board. 
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his stock, and provide no means by which said deduction can be 
secured.” This language clearly implies that no deduction of 
debts was allowed from the assessment of any bank stocks, state 
or national. But in First National Bank of Wellington v. Chap- 
man'8 the Whitbeck Case was distinguished on the ground that 
the court had “assumed that under the statute of Ohio, owners of 
all moneyed capital other than shares of national banks were per- 
mitted to deduct” their indebtedness.™ And the opinion in the 
Chapman Case declares explicitly that so long as shares in state and 
national banks are taxed alike, deduction of debts from assess- 
ment of “credits” that do not enter into competition with national 
banks is immaterial. 

Three years earlier, however, the opinion in First National Bank 
of Garnett v. Ayers’ had failed to take the broad ground that 
stock in institutions that compete with national banks is all that 
is embraced within the term ‘‘moneyed capital.’”’ This case, too, 
involved a statute permitting deduction of debts from assessment 
of “credits” but not from assessment of any bank stock. The reason 
given for the decision was that it did not appear how extensive were 
the deductions allowed for debts in assessing other property. The 
court said that to come to a decision in favor of the plaintiff in 
error it would be necessary to take judicial notice of the fact claimed 
by counsel “‘that the amount of moneyed capital in the state of 





12 127 U.S. 193, 199, 8 Sup. Ct. Rep. 1121 (1888). 

13 173 U.S. 205, 19 Sup. Ct. Rep. 407 (1899). 

14 173 U.S. 205, 220 (1899). It is almost certain that no such assumption was made 
in the Whitbeck Case. The opinion in that case speaks of “shareholder” and “shares 
of stock” without any qualifying terms. Moreover, the other discriminations in the 
case were plainly between all bank stocks on the one hand and other property on the 
other. From section 2762 of the Revised Statutes of Ohio in force on January 1, 1886, 
it appears that shares of stock “in any incorporated bank or banking association . . . 
whether now or hereafter incorporated or organized under the laws of this state or of 
the United States” are treated alike. No deduction for debts seems to be allowed 
from any property subject to taxation except in the case of what is termed “credits.” 
Provision for such deduction is made in section 2730 in which it is said that “the 
term ‘credits’ shall be held to mean the excess of the sum of all legal claims and de- 
mands . . . over and above the sum of legal bond fide debts owing by such person.” 
It is worthy of note too that the complainant in the Whitbeck Case was excused for 
not having requested the deduction of his debts on the authority of Hills ». National 
Albany Exchange Bank, note 85, supra, in which there was no discrimination 
between national and state banks as to deduction of indebtedness from assessments 
of their shares. 

13 160 U. S. 660, 16 Sup. Ct. Rep. 412 (1896). 
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Kansas from which debts may be deducted, as compared with the 
moneyed capital invested in national banks, was so large and sub- 
stantial as to amount to an illegal discrimination against national 
bank shareholders.” #° This the court declined to do. It said that 
“the single fact that the statute of Kansas permits some debts to 
be deducted from some moneyed capital, but not from what is 
invested in the shares of national banks, is not sufficient. . . .”’ 2” 
The ‘moneyed capital” which the court had in mind must 
have been other property than shares in state and national 
banks. 

So also, in the most recent case on the subject, the court does not 
base its decision on the ground that no property that does not 
compete with national banks is ‘‘moneyed capital.” This is Amos- 
keag' Savings Bank,'* in which a New Hampshire bank, owning 
stock in a New York national bank objected to the New York as- 
sessment of its shares. because it was not allowed to deduct from 
the assessment an amount equal to its debts, which were in fact 
greater than the value of its stock. From all property except stock 
in state and national banks such deduction was allowed. The 
complainant relied on People v. Weaver.”® Mr. Justice Pitney 
distinguished the case on the ground that the New York statute 
there involved taxed bank stock in the same manner as all other 
property, while the later New York statute involved in the Amos- 
keag Case had a different method of assessing bank stock from 
all other property. By that statute shares of stock in state and 
national banks were taxed at one per cent except in towns where 
the local rate was less. All other property was subject to varying 
local rates of assessment, which were usually higher than one per 
cent. The learned justice quotes at length from the opinion in the 
Mercantile Bank Case, but makes no further comment thereon 
than that “the rule of construction thus laid down has since been 
consistently adhered to by this court.” ¥%° He fails to state 
that the Mercantile Bank Case overrules the Weaver Case to the 
extent of holding that no comparison may be made between the 
assessment of bank shares and of other property that does not 

28 160 U. S. 660, 667, 16 Sup. Ct. Rep. 412 (1896). 
27 160 U. S. 660, 667-68, 16 Sup. Ct. Rep. 412 (1895). 
28 231 U.S. 373, 34 Sup. Ct. Rep. 114 (1913). 


29 Note 79, supra. 
180 231 U. S. 373, 391, 34 Sup. Ct. Rep. 114 (1913). 











INDIRECT ENCROACHMENT ON FEDERAL AUTHORITY 359 


compete with bank shares. The important part of the opinion is 
as follows: 


“Nor can we say that the taxing scheme contravenes the limits pre- 
scribed by Sec. 5219, Rev. Stat. merely because in individual cases it 
may result that an owner of shares of national bank stock, who is in- 
debted, may sustain a heavier tax than another, likewise indebted, who 
has invested his money otherwise.” 


The vice in the contention to the contrary was said to be that it 
insists that ‘Sec. 5219 deals with the burden of the tax on the in- 
dividual shareholder, rather than upon shareholders as a class.” * 
The opinion points out that, since bank stocks are assessed at a 
lower rate than other property, the deduction of debts from such 
other property is not likely to make the assessment of that other 
property discriminate against bank stocks, and says that, if the 
contrary is true in general, the complainant must allege and prove 
it.%% Thus it seems that the court thought that intentional and 
general discrimination against stocks of national banks and other 
banks in favor of property not competing with national banks 
would come within the limitations of the federal statute. Never- 
theless in this and the other cases on the subject the Mercantile 
Bank Case is quoted with approval. But at the same time a number 
of the opinions seem to treat the rule of the Mercantile Bank Case 
with respect to the definition of “other moneyed capital” as a rule 
nist and not a rule absolute. 

But in dealing with exemptions of other property from taxation 





1 231 U.S. 373, 393, 34 Sup. Ct. Rep. 114 (1913). 
1 Tbid. 

183 “There are other considerations to be weighed in determining the actual burden 
of the tax, one of which is the mode of-valuing bank shares — by adopting ‘book 
values’ — which may be more or less favorable than the method adopted in valuing 
other kinds of personal property. As against the owner of bank shares who, by alleging 
discrimination, assumes the burden of proving it, and who fails to show that the 
method of valuation is unfavorable to him, it may be assumed to be advantageous.” 
231 U. S. 373, 392-93 (1913). And in considering the contention of the complainant 
that the statement of the New York court that “when all things are considered, the 
rate, even without the privilege of deducting debts, is not greater than that applied to 
other moneyed capital” is a mere surmise, Mr. Justice Pitney says: “We do not 
think it is to be so lightly treated; but, if it were, it still remains to be said that it 
was incumbent upon plaintiff in error to show affirmatively that the New York taxing 
system discriminates in fact against holders of shares in the national banks, before 
calling upon the courts to overthrow it; and no such showing has been made” (page 
393): 
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reliance has usually been placed on the restricted definition of 
“‘other moneyed capital.” ™ In Bank of Redemption v. Boston, 
an alleged discrimination against shares in national banks in favor 
of shares in trust companies, insurance companies and in a tele- 
phone company was held immaterial, since “the interest of indi- 
viduals in these institutions is not moneyed capital” and ‘the in- 
vestments made by the institutions themselves, constituting their 
assets, are not moneyed capital in the hands of individual citizens 
of the State.” ™* In First National Bank of Aberdeen v. County of 
Chehalis,*" it was alleged in the bill that there was exempt in the 
county loans and securities due from residents to residents, to an 
amount in excess of $237,400, and in the state outside of the county 
over $14,000,000 of loans and securities due from residents to resi- 
dents, and at least $26,000,000 of stocks and bonds of insurance, 
wharf and gas companies, while the total capitalization of all 
national banks in the state was only $7,000,000. A demurrer to 
the bill was sustained for the reason that, under the prior decisions of 
the court, since the capital exempted did not come into competition 
with national banks, it is not within the meaning of “other moneyed 
capital” as that term was used by Congress."* But Justices Har- 
lan, Brown and White dissented, being of opinion that “the bill 
makes a prima facie case of illegal discrimination against capital 
invested in national bank stock.” ™® The majority seemed to 





14 Tn addition to the cases here considered, see Newark Banking Co. v. Newark, 
121 U.S. 163, 7 Sup. Ct. Rep. 839 (1887) ; Palmer v. McMahon, 133 U. S. 660, ro Sup. 
Ct. Rep. 324 (1890); and Talbott »v. Silver Bow County Commissioners, 139 U. S. 
438, 11 Sup. Ct. Rep. 594 (1891). 

185 y25 U. S. 60, 8 Sup. Ct. Rep. 772 (1888). This case held also that a state could 
tax the shares of a national bank even when owned by other national banks. 

136 125 U.S. 60, 68, 8 Sup. Ct. Rep. 772 (1888). 

87 166 U. S. 440, 17 Sup. Ct. Rep. 629 (1897). 

188 “The conclusions to be deduced from these decisions are that money invested 
in corporations or in individual enterprises that carry on the business of railroads, 
of manufacturing enterprises, mining investments, and investments in mortgages 
does not come into competition with the business of national banks, and is not there- 
fore within the meaning of the act of Congress; that such stocks as those in insurance 
companies may be legitimately taxed on income instead of on value, because such 
companies are not competitors for business with national banks; and that exemptions, 
- however large, of deposits in savings banks, or of moneys belonging to charitable 
institutions, if exempted for reasons of public policy and not as an unfriendly dis- 
crimination against investments in national bank shares, should not be regarded as 
forbidden by U. S. Rev. Stat. § 5219.” 166 U.S. 440, 460-61 (1897). 

89 166 U. S. 440, 462, 17 Sup. Ct. Rep. 629 (1897). 
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think that possibly some of the loans and securities held by citizens 
of the country might be “moneyed capital,” but nevertheless sus- 
tained ‘the demurrer on the ground that “as against the pleader, 
we may well assume that they belong to a class of investments 
which does not compete with the business of national banks.” 1“° 
Though somewhat varying reasons have been given for the de- 

cisions subsequent to the Mercantile Bank Case, the Whitbeck 
Case is the only one in which the Supreme Court has invalidated a 
tax on shares of national banks where the discrimination in favor 
of other moneyed capital was not in favor of shares in state banks. In 
only two other cases has the charge of discrimination been sustained. 
In San Francisco National Bank v. Dodge the majority of the 
court found that, while the assessment of shares of stock in national 
banks included the elements of value contributed by “good-will, 
dividend earning power, the ability with which the corporate 
affairs were managed, the confidence reposed in the capacity and 
permanence of tenure of the officers, and all those other indirect” 
and intangible elements of value which enter into the estimate of 
the worth of the stock, and help to fix the market value or selling 
price of the shares,” the taxation of state banks on their property 
only, with exemption of their shares, did not take account of these 
intangible elements of value. A bill to restrain the enforcement of 
taxes on the shares of the national banks was therefore sustained. 





40 166 U.S. 440, 461, 17 Sup. Ct. Rep. 629 (1897). This assumption as to the loans 
and securities and possibly also the decision as to stocks of insurance companies seem 
to be inconsistent with the statement in the Mercantile Bank Case as to.what was in- 
cluded in the term “moneyed capital.” In the opinion in that case in 121 U. S. 138, 
157, Mr. Justice Matthews says: “The terms of the Act of Congress, therefore, include 
shares of stock or other interests owned by individuals in all enterprises in which the 
capital employed in carrying on its business is money, where the object of the business 
is the making of profit by its use as money. The moneyed capital thus employed is 
invested for that purpose in securities by way of loan, discount, or otherwise, which 
are from time to time, according to the rules of the business, reduced again to money 
and reinvested. It includes money in the hands of individuals employed in a similar 
way, invested in loans, or in securities for the payment of money, either as an invest- 
ment of a permanent character, or temporarily with a view to sale or repayment and 
reinvestment. In this way the moneyed capital in the hands of individuals is dis- 
tinguished from what is known generally as personal property.” In deciding what 
property comes into competition with national banks, some of the later cases have 
given in effect an even more restricted interpretation of “other moneyed capital” 
than was put forward in the Mercantile Bank Case. See p. 363, infra. 

Ml 197 U.S. 70, 25 Sup. Ct. Rep. 384 (1905). 

12 197 U.S. 70, 80, 25 Sup. Ct. Rep. 384 (1905). 
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The minority, consisting of Mr. Justice Brewer, who wrote the 
dissenting opinion, Chief Justice Fuller and Justices Brown and 
Peckham, differed from their brethren with respect to the’ values 
reached by the method of assessing state banks, and with respect 
to the propriety of equitable relief. In Covington v. First National 
Bank, a retroactive provision in a Kentucky statute, relating 
solely to shares of stock in national banks, by which such banks 
were charged with liability for taxes for past years, was also held 
an invalid discrimination against shares of national banks. These 
two discriminations related to liability to taxation and to methods: 
of valuation. 

With respect to variations in the methods of assessing shares in 
national banks and other property that admittedly comes into 
competition with national banks, the court has required complain- 
ants to show that the variation in methods actually operates to 
discriminate. In Davenport National Bank v. Board of Equaliza- 
tion the proposition of counsel that savings banks and national 
banks must be taxed in the same way was explicitly negatived. 
“The Act of Congress does not require a perfect equality of taxation 
between state and national banks, but only that the shares of national 
banks shall not be taxed at a higher rate than other moneyed 
capital in the hands of individuals.” In First National Bank of 
Wellington v. Chapman complaint was made of discrimination 
in favor of unincorporated bankers, because they were allowed to 
deduct their debts, while owners of national bank shares were not. 
But the court found that the only debts so deducted were those 

‘incurred in the banking business, and that the deduction of such 
debts was necessary to determine the real value of the capital em- 
ployed by the unincorporated banker. The provision that the shares 
of national banks should be listed at their true value in money 
was held to require the deduction of the liabilities of a national 
bank from its resources in the assessment of its shares, so that there 
was no discrimination in favor of the unincorporated banker. 


“That mathematical equality is not arrived at in the process is imma- 
terial. It cannot be reached in-any system of taxation, and it is useless 





148 198 U.S. 100, 25 Sup. Ct. Rep. 562 (1905). 
4 123 U.S. 83, 8 Sup. Ct. Rep. 73 (1887). 

45 123 U.S. 83, 85, 8 Sup. Ct. Rep. 73 (1887). 
46 773 U.S. 205, 19 Sup. Ct. Rep. 407 (1899). 
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and idle to attempt it. Equality, so far as the differing facts will permit, 
and as near as they will permit, is all that can be aimed at or reached. 
That measure of equality we think is reached under this system.” ™” 


The fact that unincorporated bankers were not assessed for fran- 
chise value while shares of national banks included such value 
was held to be immaterial, since such value existed in the case of 
national banks and did not exist in the case of unincorporated 
bankers. And in Amoskeag Savings Bank, in dealing with de- 
ductions. for debts, Mr. Justice Pitney said of the federal statute: 


“The language clearly prohibits discrimination against shareholders 
in national banks, and in favor of shareholders in competing institutions, 
but it does not require that the scheme of taxation shall be so arranged 
that the burden shall fall upon each and every shareholder alike, without 
distinction arising from circumstances personal to the individual.” “° 


The opinion in the Amoskeag Case says also that ‘“‘the holders 
of shares in state banks are subjected to precisely the same taxa- 
tion, and with respect to other competitive institutions, such as 
trust companies, the franchise taxes imposed. upon them appar- 
ently result in a substantially similar burden upon the share- 
holder.” »° Thus trust companies are assumed to be institutions 
which compete with national banks. In Jenkins v. Neff," how- 
ever, decided eleven years earlier, the Supreme Court dismissed 
an alleged discrimination in favor of trust companies on the ground 
that, since the New York statute did not give to New York trust 
companies ‘‘power to loan, discount or purchase paper,” they were 
not in competition with national banks.”* It was suggested by 
complainant that in fact they exercised those powers. But the 
court answered that it would assume that the state would take 
proper steps to keep the trust companies within their proper 
limits, and that a neglect for a limited time cannot be deemed an 
assent by the state to an improper assumption of power. The 
opinion in the Supreme Court did not state the discriminations 





47 173 U.S. 205, 216, 19 Sup. Ct. Rep. 407 (1899). 

M48 Note 128, supra. 

49 231 U. S. 373, 393-04, 34 Sup. Ct. Rep. 114 (1913). 

150 231 U. S. 373, 391-93, 34 Sup. Ct. Rep. 114 (1913). 

161 +86 U. S. 230, 22 Sup. Ct. Rep. 905 (1902). 

62 This view of trust companies was also taken in Bank of Redemption ». Boston, 
note 135, supra. The statement in that case had reference to exemption of the 
shares of stock in trust companies as well as of their capital. 
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alleged, but from the opinions in the same case in the Appellate 
Division and Court of Appeals of New York ™ it appears that ob- 
jection was made to the fact that trust companies were allowed to 
deduct from the assessment of their capital an amount equivalent 
to their investment in non-taxable securities, while owners of stock 
in national banks had no corresponding privilege. Such a con- 
tention of course denies the validity of the distinction between 
taxes on shares and taxes on capital, which was asserted in the 
Van Allen Case ™ and has been consistently followed.” The con- 
tention also denies the position that taxes on the capital of cor- 
porations are not taxes on moneyed capital in the hands of indi- 
vidual citizens.’® So there were two established grounds upon 
which to reach the decision in Jenkins v. Neff without declaring in 
effect that no discrimination whatever in favor of trust compa- 
nies would be within the limitation in the congressional permission 
to tax shares of national banks. But this seems to be the doctrine 
of the case in both the Supreme Court and the state courts. The 
opinion in the New York Court of Appeals relied on a quotation 
from the opinion in the Mercantile Bank Case to the effect that 
“it is evident, from this enumeration of powers [conferred by the 
New York statute] that trust companies are not banks in the com- 
mercial sense of that word, and do not perform the functions of 
banks in carrying on the exchanges of commerce.” ™’ But that 
declaration in the Mercantile Bank opinion is followed by the 
statement that the trust companies deal in money and securities 
“‘in such a way as properly to bring the shares of stock held by 
individuals therein within the definition of moneyed capital in the 
hands of individuals, as used in the Act of Congress.’’ *8 

188 Jenkins v. Neff, 62 N. Y. Supp. (96 N. Y. St. Rep.) 321 (1900); id., 163 N. Y. 
320 (1900). . 

154 Note 58, supra. 

155 See cases cited in notes 62 and 108, supra. 

186 See cases cited in notes 104 and 135, supra. 

7 y21 U.S. 138, 159, 7 Sup. Ct. Rep. 826 (1887). Quoted in 163 N. Y. 320, 329. 

8 y21 U.S. 138, 159 (1887). In applying this to the facts in the Mercantile Bank 
Case the court said: ‘‘But we fail to find in the record any sufficient ground to believe 
that the rate of taxation, which in fact falls upon this form of investment of moneyed 
capital, is less than that imposed upon the shares of stock in national banks.” The 
reason given was that the capital of trust companies is required to be assessed at its 
actual value which “‘is ascertained by reference, among other standards, to the market 


price of its shares, so that the aggregate value of the entire capital may be the market 
price of one multiplied by the whole number of shares.” It is recognized, however, 
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It is apparent from the foregoing review that the Supreme Court 
has not been uniformly satisfied to rest its decisions upon a legal 
definition of the term ‘“‘other moneyed capital”’ as used by Congress. 
The unusual definition evolved in the Mercantile Bank Case was 
evidently the product of economic considerations. It was due to 
a desire to exclude formal legal discriminations which did not in 
fact operate to the disadvantage of national banks as instrumen- 
talities of the national government. The normal meaning of 
“other moneyed capital” was disregarded in favor of an artificial 
meaning that took into account economic considerations which 
the court thought must have been in the mind of Congress. Yet 
in applying this restricted definition of ‘other moneyed capital,” 
the opinion in the Mercantile Bank Case was not wholly consistent 
with itself. For it calls municipal bonds and deposits in savings 
banks “‘moneyed capital,” »® and still dismisses their exemption 
as immaterial. The court then, as later, labored under difficulties 
in relying exclusively and consistently on its legal definition of 
“other moneyed capital.” 





that “from this are to be deducted, of course, the real estate of the corporation, other- 
wise taxed, and the value of such part of the capital stock as is invested in non-taxable 
property, such as securities of the United States.” Such deductions from taxation 
of capital stock of state banks was held in Van Allen ». Assessors, note 78, supra, 
to render the tax on the capital of the state banks not equivalent to the tax on the 
shares of national banks. The opinion in the Mercantile Bank Case on the point 
under consideration does not refer to the Van Allen Case, or answer the objection 
there sustained, except by indirection. It states as a fact that, in addition to the 
tax on the capital of a trust company, the corporation pays to the state “as a state 
tax, a tax upon its franchise based upon its income; the tax on the capital being for. 
local purposes.”’ Whether this resulted in imposing on trust companies taxes equivalent 
to those on shares of stock in national banks would of course depend upon whether 
the actual amount of the tax on the franchise was equivalent to the deduction from 
the tax on the capital by reason of the holdings of United States bonds. 

169 “Bonds issued by the State of New York, or under, its authority by its public 
municipal bodies . . . are not taxable even by the United States. . . . Such securi- 
ties undoubtedly represent moneyed capital, but as from their nature they are not 
ordinarily the subjects of taxation, they are not within the reason of the rule estab- 
lished by Congress for the taxation of national bank shares.” 121 U. S. 138, 162, 
7 Sup. Ct. Rep. 826 (1887). 

“However large, therefore, may be the amount of moneyed capital in the hands 
of individuals, in the shape of deposits in savings banks as now organized, which the 
policy of the State exempts from taxation for its own purposes, that exemption cannot 
affect the rule for the taxation of shares in national banks, provided they are taxed 
at a rate not greater than other moneyed capital in the hands of individuals otherwise 
subject to taxation.” 231 U.S.157, 161, 34 Sup. Ct. Rep. 46 (1913). See also note 
IOI, supra. , 
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Perhaps a more acceptable ground for decisions involving 
exemptions, deductions of debts, and variations in methods of 
assessment other than in rates of levy would be that such alleged 
discriminations are not within the letter of the prohibition against 
taxing national bank shares “at a greater rate” than other mon- 
eyed capital, and that whether such alleged discriminations come 
within the spirit of the statute must depend on whether their 
effect is to impose a substantial discrimination against money in- 
vested in national banks. Common-sense would then require the 
court to hold that the exemption of any particular legal res was 
unimportant so long as there was taxation of the economic value 
behind that ves. Exemption of shares of stock is therefore unim- 
portant. when there is taxation of the franchise and capital of the 
corporation. Exemption of the franchise and capital is unim- 
portant where there is taxation of the shares.’ Exemption of 
mortgages or money due for the sale of real estate is unimportant, 
so long as the real estate or other property mortgaged is taxed. 
Exemption of federal securities could be disregarded because the 
federal government would suffer less from the taxation of only one 
of its instrumentalities than from the taxation of two.’ Exemp- 
tion of state and municipal securities could be disregarded, because 
the exemption affects the rate at which the state may borrow.’ 
If the securities were taxable they would bear a correspondingly 
higher rate of interest and the net result to the individuals and to 
the state would be substantially similar to the effect of their ex- 
emption. Exemption of deposits could be disregarded because 
the banks are taxed on the investments made with those deposits.’ 
And such other exemptions or variations in methods of assessment 
as might appear in the taxing laws of any state could doubtless be 
excused on the ground that they were so slight as not to interfere 
with the substantial equality between assessment of shares in 
national banks and that of other moneyed capital.@ The only 
burden that can be imposed on national banks is through taxation 





160 Amoskeag Savings Bank, note 150, supra. 

161 Adams v. Nashville, note 118, supra. 

162 Hepburn v. School Directors, note 111, supra. 

163 People ex rel. Duer v. Commissioners of Taxes, note 104, supra. 
14 Mercantile National Bank v. New York, note 159, supra. 

165 Thid., note 93, supra. 

166 See cases cited in notes 111, 114, 125 and 128, supra. 
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of their real estate and their shares of stock. So long as substan- 
tially equivalent burdens are imposed on all other economic values 
by taxation of tangible property and of the capital and franchises 
of corporations, it would be absurd to insist that the exemption 
of one or more of the legal forms of property in which those values 
may be represented, results in taxing shares in national banks at 
a greater rate than that imposed on other moneyed capital. The 
rule of the Mercantile Bank Case practically comes down to a dis- 
regard of formal legal discrimination where there is in fact no 
substantial economic discrimination. 

The cases on the subject under discussion prevent a state from 
imposing heavier burdens on shares in national banks than on 
shares in state banks. But the attempts of the state are frus- 
trated, not because they would hamper the power of the national 
government to borrow money, but because, by encouraging capital 
to invest in state banks rather than in national banks, they would 
interfere with the latter as instrumentalities of the national gov- 
ernment. And the only question which has been considered was 
whether the discriminations alleged came within the prohibition of 
Congress. The point that, owing to the large holdings of United 
States bonds in the vaults of the national banks, the state may 
by indirection impose heavier burdens on investments in federal 
securities than on other forms’ of property is not discussed.'® 
This point raises a problem which arises independently of the 
question whether any method of taxation interferes with the 
banks as instrumentalities of government. And the solution 
must be sought, not in the language of a congressional enactment, 





167 The nearest approach to a discussion of this question is in Jenkins v. Neff, 
note 151, 236-37, supra,-where Mr. Justice Brewer quotes from the opinion of the 
same case in the appellate division of New York some remarks, which he says “‘in 
general we approve.” In the appellate division Judge Woodward said: “‘The fact 
that in a given instance, by reason of an exercise of discretion as to the particular kind 
of securities purchased, a trust company may have a real or imaginary advantage over 
investors in the shares of national banks is not a sufficient foundation for declaring the 
assessment invalid.”” (Quoted from 62 N. Y. Supp. 321, 327.) And then he adds: 
“Tf the state refused to allow its trust companies to invest in United States securities 
there might be a far greater cause for grievance.” (Quoted from 62 N. Y. Supp. 321, 
328.) Any such cause for grievance would of course be a discrimination, not against 
national banks as federal instrumentalities, but against the federal borrowing power. 
And heavier state taxation of shares and franchises of corporations owning federal 
securities than of those of corporations not owning such securities would differ only 
in degree from prohibition of investment in such securities. 
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but in principles inhering in the federal system of government. 
Only by inference and analogy do the cases on the interpretation 
of the statute of Congress touch the question whether the imposi- 
tion of heavier burdens on the franchises and shares of corpora- 
tions owning federal securities than on other’ intangibles or on 
chattels and real estate can be regarded as an interference with 
the power of the United States to borrow money. 

Yet the inference and the analogy are unescapable. If shares of 
stock in national banks whose capital is invested largely in federal 
securities may be taxed more heavily than other legal forms of 
property, manifestly the state may discriminate in like manner 
against the franchises and shares of other corporations owning 
federal securities. For, in the former instance, the discrimination 
may be adduced as an interference with two functions of the 
national government, whereas in the latter the question can be 
raised only with respect to one. It may therefore be taken as 
established that exemption of many kinds of property from state 
taxation does not deprive the state of power to tax franchises and 
shares of corporations having investments in federal securities. 

Had the Supreme Court followed the implications of its declara- 
tions in Boyer v. Boyer," it would have been compelled to pass 
judgment on the almost innumerable details of the taxing system 
of every state. The states would doubtless have been driven to 
abandon any attempt to tax shares of stock in national banks. 
The silence of Congress after the restricted interpretation put upon 
the phrase “other moneyed capital”’ is sufficient ratification of the 
existing rule as to taxation of shares in national banks. And this 
applies a fortiori to the absence of any rule that taxation of shares 
in corporations owning federal securities must be accompanied by 
similar taxation of all other forms of property. Any possible dis- 
crimination against the federal borrowing power is one that Con- 
gress might in all probability by direct legislation prevent. Con- 
gress evidently is satisfied with the exemption of United States 
bonds from direct taxation. This exemption, coupled with the 
fact that corporations engaged in mining, manufacturing, trade 
and transportation are almost invariably taxed, both on their 
franchises and on all their property with the exception of that 
invested in public securities, makes the absence of any tax on 





168 Note 90, supra. 
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their shares of stock of little practical importance. The value in- 
vested in federal securities may be molested only by taxation of 
the franchises and shares of stock of corporations which may own 
such securities. Such securities in the hands of individuals con- 
tribute nothing to the state fisc. Those in the hands of corpora- 
tions cannot be taxed directly. In view of the éxtent to which 
individuals and corporations are taxed on all other kinds of prop- 
erty, it is most unlikely that exemptions here and there allowed, 
operate in any way to obstruct or discriminate against the federal 
borrowing power. Such occasional and isolated inequalities as 
may exist to the disadvantage of property which derives its value 
from United States bonds must be greatly outweighed by the ag- 
gregate of the many burdens borne by property in no way related 
to any interest of the federal government. The theoretical possi- 
bility of discrimination left open by the decisions is not destined 
to be realized in the actual results of the fiscal policy of any state. 


‘4. Summary and Conclusion 


In dealing with the problem whether taxes on shares of stock 
in national banks violate the permission granted to the states by 
Congress, the Supreme Court has avoided a dryly literal interpre- 
tation of the federal statute. It has expanded the words “at a 
greater rate” to make them include all forms of discrimination, 
and has restricted the natural meaning of “‘other moneyed cap- 
ital”’ to confine it to capital which comes into fairly direct com- 
petition with national banks. In determining the significance of 
alleged discriminations in favor of other property, it has not been 
content to observe merely whether the state has failed to impose 
an equal burden on some other legal res which the law calls prop- 
erty and which in general it would call moneyed capital. In 
expanding one phrase of the statute and contracting the other, the 
judges have looked through legal form to economic substance. 
Any interpretation of “other moneyed capital” which excludes 
money loaned at interest or invested in insurance companies and 
trust companies must be due to other than verbal considerations. 
Nor is suck an interpretation the product of an analysis of the 
legal characteristics of the property so excluded. It is reached by 
considering the economic relations of such property to that in- 
vested in national banks. The court has been concerned with 
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economic effects rather than with legal names, though it has felt 
compelled to label those economic effects according to legal no- 
mienclature. As has been pointed out, this was not a necessary 
mode of procedure. Most of the alleged discriminations with 
which the court has had to deal have not fallen within the express 
terms of the limitations imposed by Congress. In deciding the 
cases which did not involve variations of rates where there were 
similar methods of assessment, the court could have sustained the 
tax on the shares of national banks without denying that the 
property with which the shares were compared was moneyed 
capital. The same decisions could have been reached by informing 
the complainant that he had not brought himself within the letter 
of the statute, and that by reason of economic considerations he 
had not brought himself within its spirit. The fact that the court 
has chosen to call its inquiry an interpretation of the meaning of 
language should not blind us to the considerations which have 
controlled its decisions. It has really been concerned, not with 
the legal characteristics of the property adduced for comparison, 
but with what gave value to that property. 

When, however, we turn to the cases where no complaint is 
made of discrimination against a federal instrumentality, we find 
the legal characteristics of the subject taxed, of more controlling 
importance. As the law now stands, the test of whether a state 
tax is an interference with the federal borrowing power, is what 
subject is taxed, and not what gives value to the subject taxed or 
what determines the amount of the tax. The capital of a corpora- 
tion is treated as but a name for the property of the corporation.!® 
So a tax on the capital is a tax on the property in which it is in- 
vested. To the extent that such property consists of federal 
securities, it is totally outside the taxing power of the state. The 
shares of stock are a kind of property totally distinct in law from 
the property of the corporation. A tax on such shares is not re- 
moved from the power of the state even though its economic effect 
on the borrowing power of the United States is indistinguishable 
from that of a tax on the capital of the corporation or specifically 
on United States securities. 





169 “The capital stock is nothing; a myth; a mere name, excepting in so far as it 
is represented by investments made with the money paid into the treasury of the 
corporation on account of such capital stock.” Mr. Justice Paxon, in Appeal of Fox 
& Wife, 112 Pa. St. 337, 554, 4 Atl. 149 (1886). 
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This legalistic formalism appears subversive of the very basis 
on which rests the doctrine of the exemption of federal instru- 
mentalities from state taxation. As Mr. Justice Strong said in 
Railroad Company v. Peniston: 1° 


“Tt is, therefore, manifest that exemption of federal agencies from 
state taxation is dependent, not upon the nature of the agents, or upon 
the mode of their constitution, or upon the fact that they are agents, but 
upon the effect of the tax; that is, upon the question whether the tax does 
in truth deprive them of power to serve the government as they were 
intended to serve it, or does hinder the efficient exercise of their power.” ! 


_ All this applies mutatis mutandis to the exemption of federal securi- 
ties from state taxation. Such exemption should depend, not on 
the nature of the property named by the state as the subject on 


170 18 Wall. 5 (1873). 

171 18 Wall. 5, 36 (1873). Italics are author’s. The economic argument was here 
used, however, to determine whether the subject on which the tax was levied could 
be regarded as a federal instrumentality. It was held that a tax on the property of a 
railroad corporation chartered by the federal government and subject to a large 
degree of control by the federal government was not an interference with the exercise 
of any power belonging to the federal government, and therefore not a tax on a federal 
instrumentality. The majority distinguished McCulloch v. Maryland (4 Wheat. 316) 
and Osborn v. Bank (g Wheat. 738) on the ground that the taxes there held invalid 
were on the operations of a federal agency, and not on the property of a federal agent. 
Mr. Justice Bradley for the minority insisted that the relation between the Union 
Pacific and the federal government was such that the property of the road was an 
agency of the government. He argued that, if the roadbed might be taxed, it might 
be sold for non-payment of the tax and that this would prevent the road from fulfilling 
its obligations to the federal government. To tax the roadbed, he said, is to tax the 
very instrumentality which Congress desired to establish, since the track is as essential 
to the operations of the road “as the use of a currency, or the issue or purchase of 
bills of exchange is to the operations of a bank.” The dispute between the majority 
and the minority was not whether a tax on a proper subject was invalid because of 
the inclusion of improper elements in assessing its value, but whether the subject 
taxed was itself an agency of the federal government. 

In accord with Railroad Company »v. Peniston, in sustaining taxes on property 
privately owned but used in performing services for the United States, are Baltimore 
Shipbuilding Co. v. Baltimore, 195 U. S. 375, 25 Sup. Ct. Rep. 50 (1904) and Gromer 
v. Standard Dredging Co., 224 U. S. 382, 32 Sup. Ct. Rep. 499 (1912). See also 
Ackerlind v. United States, 240 U. S. 531, 36 Sup. Ct. Rep. 438 (1916). State taxes 
have been held void where the subject taxed was a franchise obtained from the United 
States, California v. Central Pacific Railroad Co., 127 U. S. 1, 8 Sup. Ct. Rep. 1073 
(1888), or included the business of sending telegraph messages for the United States, 
Williams v. Talledega, 226 U. S. 404, 33 Sup. Ct. Rep. 116 (1912). Fora case declaring 
invalid a method of collecting a valid tax because the method interfered with an instru- 
mentality of the national government, see Western Union Telegraph Co. ». Massachu- 
setts, 125 Mass. 530 (1888). 
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which the tax falls, but on the effect of the tax. Otherwise the 
state by legislative legerdemain may make a tax on a federal in- 
strumentality seem to be something different from what it really 
is, and thus do indirectly what it is forbidden to do directly. 

It may, however, be doubted whether the Supreme Court has 
been as unmindful of economic considerations as some of its decla- 
rations would imply.. It may be that the effect of the tax varies 
with the kinds of property on which it is levied. It may be also 
that the effect of the taxes which have been declared invalid was 
not so serious as was supposed and that the court has adopted 
technical legal distinctions in order to limit as narrowly as possible 
the economic effect of the earlier decisions. It is possible, too, that 
any decision on the subject under consideration must be in the 
nature of a somewhat arbitrary compromise between maintaining 
the interests of the nation and yet not unduly restricting the re- 
sources of the state. These suggestions will again be adverted to 
after consideration has been given to the cases on state taxation 
as an indirect regulation of interstate commerce. 


(To be continued.) 
Thomas Reed Powell. 


CoLumBIA UNIVERSITY. 
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THE SCHOOLS OF JURISPRUDENCE 


THEIR PLACES IN HISTORY AND THEIR PRESENT ALIGNMENT 


THE QUARRELS OF THE ‘‘SCHOOLS”’ 


HE several schools of jurisprudence — philosophical, analytical, 
historical, comparative, sociological — do not represent differ- 

ent avenues of approach to a common goal, but rather different 
goals. It is not merely a case of three blind men disagreeing in 
their descriptions of an elephant to which they have been led, 
there is rather a genuine difference of opinion as to which of the 
animals is the elephant. The first and most enduring difference 
among the schools pertains to what law is. Then, naturally, they 
differ as to what jurisprudence is. Is it a science, a philosophy, a 
general attitude, a system, a theory, or a method?! The current 
names of the schools do not always make the issues among them 
clear. There is nothing in the study of history or philosophy that 
excludes analysis or a consideration of the social ends or other 


ends that the law serves or should serve. One writer, indeed, feels 
that he has “reconciled”’ all the differences of the historical and 
analytical schools by combining between the covers of one book 
a sketch of legal history with an analysis of law.? And others 
either confound historical jurisprudence with legal history* or 
deliberately use the “imposing quadrisyllable” instead of “law” 





1 Perhapsa great deal of confusion could be avoided by avoiding the word “juris- 
prudence” and coining such expressions as Prof. John Henry Wigmore’s Nomoscopy, 
Nomosophy, Nomodidactics, and Nomopractics to cover the branches of Nomology. 
(See JouRNAL or PartLosopHy, PsycHoLtocy, AND ScrentiFIc MErTuHops, vol. XI, 
348, 1914.) The Germans are substituting Rechtswissenschaft and Rechtsphilosophie 
where Jurisprudenz was used a generation ago. But the important question is not 
as to the “right meaning” of a word, nor as to the “proper” method of the studying 
of law. It concerns the general nature of law, disagreements as to which will be 
reflected in our definitions, in our methodology, in our selection of sources, in our 
emphasis of conscious and unconscious processes in its genesis, in our general attitude 
toward the law. I am accordingly using the word “jurisprudence” as it is generally 
understood in the phrase “schools of jurisprudence” as synonymous with “general 
theory of law.” 

2 HANNIS TAYLOR, THE SCIENCE OF JURISPRUDENCE, 1908. 

3 E. g., Guy CARLETON LEE, HIsTORICAL JURISPRUDENCE, 1900. 
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in spite of Professor Holland’s warning.* Sir Frederick Pollock, 
the Dean of Anglo-American writers on Jurisprudence, to whom 
we shall have many occasions to refer, long ago discussed “‘The 
Methods of Jurisprudence” — the practical, historical, compara- 
tive, and analytical study of existing law and the practical and 
speculative treatment of: law as it ought to be — lamenting the 
fact that these methods were generally considered positively 
hostile to each other instead of mutually helpful.2 An American 
teacher ® has proposed a.college of jurisprudence that will teach 
inter alia: 

. Historical, or genetic, jurisprudence. 

. Comparative, or eclectic, jurisprudence. 

. Formal, or analytical, jurisprudence. 

. Critical, or teleological, jurisprudence. 

. Legislative, or constructive, jurisprudence. 

. Dynamic, or functional, jurisprudence. 


A man in a restaurant once ordered cherry pie, mince pie, peach 
pie, and lemon pie. The waiter quietly asked, ‘“‘What’s the matter 
with the apple pie?” What is the matter with philosophical 
jurisprudence, sociological jurisprudence, ethnological jurispru- 
dence, and so forth? But, seriously, if all that is intended by these 
formidable expressions is the history of laws, a comparison of legal 
provisions or systems, an analysis of law, and so on, it is possible, 
though by no means probable, that one jurist, one school, or one 
age will find it satisfactory or profitable to approach law over and 
over again from each of these angles — provided always that one 
can satisfy himself as to what law is without completely surrender- 
ing to one of the “schools” at the outset. If anyone is inclined 
to try this experiment, lest he take all these varieties of juris- 
prudence to connote the teachings of the schools that bear their 
names,’ I commend to his attention a passage that Jhering pre- 





4 THomMAs ERSKINE HOLLAND, ELEMENTS OF JURISPRUDENCE, 1880, 12 ed., 1917. 

5 Srr FREDERICK PoLLock, THE METHODS OF JURISPRUDENCE (delivered 1882) 
in OxrorD LECTURES AND OTHER DiscoursEs, [1890] 24. 

6 Westey Newcomsp Houre.p, A VITAL SCHOOL OF JURISPRUDENCE AND Law, 
in Ass’N Am. Law Scuoots. Proc., [1914] 76, at page 83. 

7 Needless to say the severe logician who wrote “Some Fundamental Legal 
Conceptions as Applied in Judicial Reasoning,’ 23 YALE L. Jour. 16, 26 ib. 710, 
avoids the pitfall of confounding ‘these departments of general jurisprudence” with 
the teachings of the schools that bear the names he has adopted. 
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tends to quote, half in jest and half in earnest. He speaks of three 
kinds of minds: those that can see only one side of a matter; those 
that can see all sides, but only one at a time and are therefore 
untroubled by inconsistencies; and finally, those that can see the 
several sides at once, detect the inconsistencies, and be troubled by 
a doubt. I should pity any of these minds in a College of All Juris- 
prudences, but the last class in particular would suffer martyrdom. 
For the “schools” are inconsistent with each other, sometimes 
consciously, sometimes unconsciously. They are the products of 
different times and places, and differ not only in their points of 
view, methods, and tendencies, but in their fundamental concepts, 
their problems and purposes — in a word, in the subject matter 
of their studies. 


CHANGES IN JURISPRUDENCE CONDITIONED BY CHANGES 
IN LAw 


Indeed, how can theories of law escape change, so long as the 
law itself is changing? The idea of a jurisprudence fit for the law 
of a given time and place is, of course, not new. Austin’s severest 
critics admit that his conception of law is unimpeachable so far 
as the English Law of his time is concerned. Their attacks are 
‘based on the fact that it will not comfortably fit the law of all 
times and places.® Professor Pound goes further and suggests in 
several connections that certain of the schools of jurisprudence 
are apt to make their appearance in legal periods of one type or 
another. Sir Frederick Pollock in an essay already cited " asks” 





8 RUDOLPH VON JHERING, SCHERZ UND ERNST IN DER JURISPRUDENZ, 1885 (9 ed., 
1904), 29. 

9 Srrk Henry SUMNER Marne, Earty History or Institutions, 1875 (7 ed., 
1897), 380; VILLAGE COMMUNITIES IN THE East AND WEsT, 1871 (7 ed., 1895), 67; 
cf. Epwin CHARLES CLARK, PRACTICAL JURISPRUDENCE, 1883, 5, 135; EDWARD JENKS, 
Law AND PoLitics IN THE MIppLE AGES, 1897, 2. See also remark ib. 3, on the 
changing conception of law. 

1 Roscoe Pound, “The Scope and Purpose of Sociological Jurisprudence,” 24 
Harv. L. REv. 594; 25 1b. 147: “It isnoteworthy that the breakdown of philosophical 
jurisprudence in both countries coincides with the rise of a body of enacted law in 
which many traditional rules and doctrines were rejected summarily or made over 
from end to end. A tendency to dry-rot in juristic theory in periods of enactment 
and codification is to be observed throughout legal history.” Cf. also 18 YALE L. Jour. 
462; 8 Cotumsia L. REV. 612. 

11 See note 5. 





376 HARVARD LAW REVIEW 


why one or another of the methods of jurisprudence has in different 
times and nations had the supremacy. His answer, paradoxically 
enough, is rendered less useful for our present purpose than might 
have been expected by his tendency here as elsewhere * to look 
beneath the surface for the great underlying similarities. After 
discussing the historical conditions, mere accidents, that seem to 
sever the schools, he concludes: “There is no reason-why in England, 
Germany, or America we should make ourselves the slaves of such 
conditions, or why one method should be cultivated to the exclusion 
of others. The false pride and exclusiveness of a favorite method 
will always bring their own punishment.” It is painful to take 
issue with a teacher to whom one owes so much, but I cannot 
resist the conclusion which I expressed elsewhere in another con- 
nection that each age is entitled to its own theories and classi- 
fications of law, and that it cannot resist the necessity of making 
them even when it renders a lip homage to the past by keeping the 
old terms to express new meanings. 

At any rate, whether meriting blame or defense, the general 
tendency has been to do exactly what Sir Frederick Pollock con- 
demns, to cultivate one method at a time to the exclusion of 
others. Even those writers who introduce their treatises with 


discussions of the work of the earlier schools, almost always pro- 
ceed on the theory that each of the schools has been in posses- 
sion of part of the truth the whole of which is to be presented in 
the treatise in hand. In the last few years, however, great progress 
has been made in laying the world’s legal philosophies before us, 
side by side."* This work furnishes a strong temptation to marshal 





22 Cf. HisTORY OF THE SCIENCE OF PoLITIcs, 1890 (ed. 1908), 112-17. 

18 23 JouRN. PoL. Sct. 530. 

14 Especially in THE Mopern LEGAL Pattosopny Series, edited by a Committee 
of the Association of American Law Schools; THE CoNnTINENTAL LEGAL History 
SERIES, published under the auspices of the same association; THE MoDERN CRIMINAL 
SCIENCE SERIES, published under the auspices of the American Institute of Criminal 
Law and Criminology; and the EvoLuTion oF THE LAw SERIES, compiled by Albert 
Kocourek and John Henry Wigmore. (What a monument are all of these series to- 
gether with Setect Essays In ANGLO-AMERICAN LEGAL History to the diligence and 
initiative of Dean Wigmore!) Of the first series I have made freest use of Fritz 
BEROLZHEIMER, THE WoRLD’s LEGAL PHILOSOPHIES, translated in 1912, from vol. II 
of his SysTEM DER RECHTS- UND WIRTSCHAFTSPHILOSOPHIE (1904-07). Of the 
second series, No. 2, on THE GREAT JURISTS OF THE WORLD, has been quite useful, 
though an older, less systematic work, covers much of the same ground, and viewed 
as a storehouse of information, is far more extensive: DENIS CAULFEILD HERON, 
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the schools, or at least to discern in their appearance, growth, and 
disappearance from time to time, and in their reappearances, a 
reflection of the normal stages of legal development. In predicating 
a normal course of the development of communities, and in sug- 
gesting further that the stages in this course tend to reappear from 
time to time, I am not arguing for a fatalistic philosophy of history 
such as Vico unfolded: his cycles deal with a sequence of accomplish- 
ments which are in reality subject to accidents; I am speaking only 
of thought tendencies. Still there is no necessity of adopting the 
theory of spontaneous generation of ideas in a predestined order 
such as McLennan, Morgan, Post, and Friedrichs imposed on the 
helpless savages of all climes. The thought tendencies that I 
believe are discernible in the legal histories of all the peoples with 
which we are acquainted form a sequence that Tarde himself 
would admit of, as tendencies due to the workings of what he calls 
logic.” In fact, in the present attempt to marshal the schools of 
jurisprudence, we shall avoid so far as possible a consideration of 
the changing content of the law, and confine our attention to the 
successive changes in its outward form and in the consequent 
manner of approaching and handling it. 


How Law CHANGES — THE CyCLE THEORY © 


The notion of a normal course of legal development has exercised 
an easily explained fascination on many types of minds. Different 
as are the generalizations of Vico, Hegel, Maine, Fustel de Coulan- 
ges, and Pound, to mention only one name in each country, they 
all agree that the law itself is subject to a law of development. I 
have attempted elsewhere ® to trace the successive steps in the 
progress of the law of a people in outlines suggested by all of these, 
but particularly by Sir Henry Maine. Beginning in an attempt to 





INTRODUCTION TO THE HisTORY OF JURISPRUDENCE, 1860. Works on the history of 
political theories are also helpful, especially W1LL1AM ARCHIBALD DUNNING, POLITICAL 
THEORIES (ANCIENT AND MEDIAEVAL, 1902; FRoM LUTHER TO MONTESQUIEU, 1905). 
The indebtedness of anyone working in this field to the essays of Professor Pound in 
the Harv. L. Rev. (XXIV, 591; XXV, 140, 489; XXVII, 195, 605; XXX, 201) is 
too obvious to require further mention. He gives a bibliography of the schools of 
jurisprudence in note 1, 24 Harv. L. REv. 591. 

15 GABRIEL TARDE, LES TRANSFORMATIONS DU Droit, 1893 (7 ed., 1912), 185; 
2 EvoLution oF LAw SER. 49. 

16 “The Law and the Law of Change,” 65 U. or Pa. L. REv. 665. 
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explain the reason behind his remarkable observation that Legal 
Fictions, Equity, and Legislation follow each other universally in 
the order named, I was led to the consideration that each of these 
instrumentalities, by which the law is kept in harmony with 
society, is connected with a peculiar point of view resulting from 
the state of the law at a given time. 

To illustrate the successive states of the law it is necessary only 
to look into the history of any people that has once achieved 
codification. The first task of its lawyers is word-study or glossa- 
tion. New cases, hard cases, can be met only by intensive word- 
study, perhaps by word-stretching or Legal Fictions. The letter 
remains though the spirit has outgrown it. In the history of 
Roman-Continental Law not only the Twelve Tables, but the 
Code of Justinian and its modern successors in the various con- 
tinental countries, ‘‘Las Siete Partidas,”’ ‘‘Code Napoléon,’’ and 
“Biirgerliches Gesetzbuch,” each produced its code-bound glossa- 
tors. Other illustrations abound in the histories of other legal 
systems.” In Anglo-American Law 'the closing of the Register of 
Writs, at the end of the thirteenth century just before the days 
of the Year Books, is for all practical purposes analogous to 
codification.'® 

When a reaction finally sets in against this artificial over-emphasis 
of the tittles and jots of the law, it matters little how it is brought 
about, the net result is the emphasis of principle-study as com- 
pared with word-study. Commentators supersede the glossators 
in the schools, and in the courts salvation is sought in the magiste- 
rial administration of general principles — that is, Equity. The 
general principles administered may be very vague appeals to a 
“word of God” or “‘conscience” or a “Law of Nature,” or they 
may be more definite principles derived from the extension of the 
known rules of the law to similar cases. For illustrations we may 
turn to the several periods following the glossation periods already 
mentioned: for example, the periods of Natural Law in the Rome 
of the Praetors and in the seventeenth and eighteenth centuries _ 
in Continental Europe, and the Equity period of Anglo-American 
Law, especially the seventeenth and early eighteenth centuries. 





17 “The Law and the Law of Change,” 65 U. of Pa. L. REv. 674-79, 748-63. 
18 Jb. 671, more fully developed in my paper on “The Standardizing of Contracts,” 
Yate Law Jour., November, 1917. 
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Finally, the principles of a given time become exhausted. In 
spite of the court’s efforts to bend and twist them into new shapes, 
their inflexibility gradually becomes apparent. The needs of the 
time finally force men into the conscious modification of their 
received law, and Maine’s third instrumentality, Legislation, 
appears. Parva metu primo, it takes on strength and courage 
with every stride, until it stalks about as it did in Imperial Rome, 
in France at the end of the eighteenth century, in Germany in 
the nineteenth century, and in England and America, still. 

Here Maine would end the tale, but history goes right on. Legis- 
lation finally is swallowed up in a new codification, and the cycle 
is ready for another turn. We have then in a developed system 
of law, that is, one in which codification has once made its 
appearance: 


Codification 
Glossation (word-study and Legal Fictions) 
Commentation (principle-study and Equity) 
Legislation (conscious modification) 
Codification 


THE CYCLES OF JURISPRUDENCE 


With each of these stages, within every cycle, we can associate 
not only a certain degree of crystallization and a different instru- 
mentality for the improvement of the law, but also a different 
appearance of the subject matter of jurisprudence, and a different 
method of study appropriate to the needs of the time. Now if we 
divide jurists into two general classes on the basis of their pre- 
dilection for the law as it is, or the law as it ought to be, calling 
them, as Bentham ™ does, “Expository” and “Censorial,” we 
can construct a diagram which seems to marshal the schools in 
‘the order in which they have actually made their appearance 
and reappearance from time to time. Of course, one must not 
expect to find the periods sharply divided. Not only will there 
be overlappings and occasional conscious imitations of the juris- 
prudence of another period, or another country, but, in general, 
the jurisprudence that belongs logically with a given state of the 





19 WorkKS OF JEREMY BENTHAM, ed. Bowrine, I, 148. See HoLiann, op. cit. 5. 
20 Perhaps the Germans would call their. works BEGRIFFSJURISPRUDENZ and ZWECK- 
JURISPRUDENZ, respectively. 
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law will be seen rather to follow its crest and lag behind after its 
decline than to appear along with it. This is but natural when 
we consider that jurisprudence is generally learned from observa- 
tion of the law, and based on the accomplished fact, rather than 
vice versa. Allowing to each typical stage of legal development its 
two classes of jurists, we have six groups into which the several 
schools, may roughly, but I hope without too great violence, be 
cast. 


TABLE OF THE STAGES OF LAW AND OF JURISPRUDENCE 


Type of period Expository Jurisprudences Censorial Jurisprudgnces 
Glossation Exegetical Comparative - Apolo- 
(studying the text) getic (criticizing by 
reference to foreign 
systems) 
Commentation Analytical - Philosophical 


(studying principles) (recognizing Law of 
Nature as the Law) 


Legislation and Historical Constructive 
Codification (conscious of change) (using the power to 
change) 


There is no magic in the formula. On the contrary, it may 
possibly be reduced to mere truisms, for it is difficult to see how 
any different results could be expected from turning scientists and 
reformers loose upon the law at any given stage. 


(a) Constructive Schools 


Believing in the desirability of reading history backwards, let 
me first take a law reformer and set him down in a time such 
as we are passing through in Anglo-American Law — when law 
reform is by means of easily achieved legislation, when it is a 
general postulate of all men that we can make and unmake laws 
to suit ourselves. He is bound to become a constructive jurist. 
He may, and probably will, be more concerned about the particu- 
lar ideas that he wishes to embody in his legislation than in the 
instrumentality on which he relies. He may call himself a sociolog- 
ical jurist or may embroider the “Rights of Man” on his banner, 
he may make “the greatest good of the greatest number”’ his 
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battle-cry, or “Kultur” his Schlagwort, but his conception of law 
will be shot through with the theory of legislation.» Thus he will 
hardly be frightened by the notion that laws are born and not 
made, on the one hand, nor will he lapse into theories to the effect 
that certain rules are law whether men declare them or not. He 
will be neither an historical nor a philosophical jurist — historian 
and philosopher though he may be. He will not look up to the 
words of the law as authorities, nor consider its principles final. 
His exegesis is strict or free — whichever happens to offer the great- 
est assistance for the moment in his constructive work.” He may, 
indeed, have his principles of interpretation, yet the height of 
legal wisdom for him will certainly ‘not reside in hermeneutics; 
in fact, he is likely to take pride in his freedom from Mechanical 
Jurisprudence. And as far as analysis is concerned, what is 
there to analyze while law is in a state of flux? He knows that 
the legislature can render the nicest scheme obsolete at a single 
session. Still, whatever details the problems of his day may 
bring to the front, no matter how they may color his definition 
of law, he can hardly escape the necessity of defining it as positive 
law. 

This kind of jurisprudence we can trace in each of the European 
systems of law on the eve of codification. The Corpus Juris of 
Justinian, though quoting disagreeing writers indiscriminately, 
seems to take its jurisprudence from men of the type of Ulpian. 
His picture of the Roman lawyer of the classical period is that of 
a man “skilled and competent to advise in the laws of Rome; not 
the laws of Plato’s Republic on the one hand, nor the particular 
ordinances of Rhodes or Ephesus on the other.” * In the language 
of our day he is neither a philosophical nor a comparative jurist, 
but an expounder of positive law. The opening sentences of the 
Institutes (those imitated in Glanvil, Bratton, the “Fleta,” the 





21 In this study I am not concerned with the particular rules of law advocated, 
a subject matter more closely allied with practical politics than with jurisprudence. 
My topic is limited to varying attitudes towards law — the means, and not the end. 

2 The advocate of conscious development of the law is just as apt to criticize the 
court’s construction of a statute by reference to a “rule of reason” as he is to oppose 
a strict construction that refuses to go one jot beyond the actual words used by the 
legislature. 

% Cf. Roscoe Pound, “ Mechanical Jurisprudence,” 8 Cor. L. REv. 605 (1908). 

*% Str FREDERICK PoLtock, OxFrorD LECTURES (1890), 20. 
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“Regiam Majestatem” and Fortescue) make laws, like arms, 
instruments of the sovereign in the work of government. Laws 
are imposed by the sovereign. In modern times we find the con- 
structive or legislative theory first among French, then among 
German, and finally among Anglo-American jurists. In France 
the way was blazed by the French Revolution, whose hot-heads 
and philosophers felt their creative power so keenly that they set 
about the making of a new reckoning of time, a new system of 
government, a new set of laws— positive laws. The spirit of 
Rousseau’s volonté générale rode on top of the wave.” It was not 
the arms of Napoleon, but his Code, that set this attitude toward 
law at rest. In Germany; codification was delayed, but when 
the “Biirgerliches Gezetzbuch” was going through the crucible 
(1874-96) the spirit of the times was likewise a recognition of the 
power of man to make his law. Law, according to Jherihg (1818- 
92), was not merely the outcome of unconscious forces, but the 
result of the efforts of individuals. “Die héhere Jurisprudenz,” 
says he, “‘ist nicht bloss Bildnerin des Stoffs sondern auch Schép- 
ferin.” *" To him the process of law-making seemed an increasingly 
conscious process. That the tide of legislation would ever ebb and 
the subconscious processes become important again, did not occur 
to him, any more than it does to those in our midst who rejoice 
that the law is at last like clay in the potter’s hands. In the Anglo- 
American system the constructive period not only has its theorists 
near the end, but a prophet at the beginning. Jeremy Bentham 
(1748-1832) is now claimed by many schools — but his capital 
discovery has paradoxically, yet fairly, been summarized as the 
duty of legislation.22 Though he has points of contact with other 
schools, he is the jurist of the legislative era that ensues after his 
death. Coming down to the end of the period and crossing the 
Atlantic, we have the names of. John Henry Wigmore (b. 1863) 





% JEAN JACQUES RovussEAU (1712-78), DISCOURS SUR L’ORIGINE DE L’INEGALITE 
PARMI LES HOMMES, 1752 (destructive) and Du Contrat SocrAL, OU PRINCIPE DU 
Droit PoLitIQuE, 1762 (constructive, distilling the volonté générale out of the Social- 
Contract theory). 

% Preface to JAHRBUCHER, cited in GREAT JuRISTS, 598. Man’s conscious effort 
in another form is the theme of his KAmMpr uMs REcurT, 1872. 

27 Quoted in GREAT JURISTS, 596. 

28 Srr FREDERICK PoLLock, History OF THE SCIENCE OF POLITIcs, 1890 (ed. 1908), 
100. 
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and Roscoe Pound (b. 1870) to represent us in this school. These 
words written recently of Jhering *® could be applied as readily 
to any of our own constructive jurists: “He is constantly pro- 
testing against the excessive importance given to mere logical 
expressions of law and the absurdity of treating jurisprudence 
as if it were a sort of legal mathematics. He had a craving for 
actuality; he could not abide phantasies severed from facts.” 


(b) Historical Schools 


Not all—not even most — jurists have their faces turned 
towards the future. Law as it is, is also a proper and fertile field 
for their cultivation. Set the reflective mind to work upon the 
law in a period of conscious change: whatever its attitude towards 
particular changes, it cannot regard the law as a fixed thing. On 
one side are those on whom the plasticity of law dawns as a new 
discovery — the nascent constructive school. They would codify 
what they approve and remake whatever they disapprove. They 
would break with the past. Some of them would not hesitate to 
draw up constitutions for commonwealths which they have never 
seen. Their excesses call forth reactions. Thibaut is checked 
by Savigny in Germany; Bentham in England and David Dudley 
Field in America find their contemporaries of the historical schools 
tough-minded. The most conspicuous representatives of the 
historical schools have thus become identified with reactionary 
doctrines, and they have accordingly been criticized for their 
lack of prospective vision.*® The typical constructive jurist who 
comes after legislation has proved its power, has a large and hopeful 
program; the historical jurist, on the other hand, coming a little 
earlier is apt not only to lack such a program, but to extend his 
enlightened scepticism to the future as well as to the past, and to 
question the ultimate power of legislation to do more than what 
history is ready for. This is the fatalism that many have found 





29 By Str JoHN MAcDONNELL, in GREAT JURISTS, 599. 

30 “The Anglo-American historical school (founded by Maine) has not a single 
reform or constructive piece of legislation of any magnitude to its credit. Indeed, 
.the historical school has been a positive hindrance to any improvement or enlarge- 
ment of the law, — precisely because those who think of new problems exclusively 
in terms of historical analogies get tangled up in their own traces and think that what 
has been must remain forever.” Morris R. Cohen, “ History versus Value,” Journ. 
Puit., Psy. AND Sct. MEtHOopS, vol. XI, 701, 706. 
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in this school. Yet not all of the historical jurists have been 
reactionary. Maine in England, and Savigny in Germany, recog- 
nized the value of legislation in its place. Maitland, the master 
of legal history (not strictly an historical jurist), began and ended 
his career as a law-writer by advocating the sweeping away of 
the cobwebs in real property law,*! and like our own Mr. Justice 
Holmes used his vast learning quite as frequently to point out 
the folly of conservatism as its wisdom.*? No one could more 
gracefully represent the transition from the historical phase to the 
constructive phase of a generation that views law as a changing 
phenomenon, than does Judge Holmes. “For the rational study 
of the law,”’ said he twenty years ago, “the black-letter man may 
be the man of the present, but the man of the future is the man 
of statistics and the master of economics.” Again, “I look forward 
to the time when the part played by history in the explanation 
of dogma shall be very small, and instead of ingenious research 
we shall spend our energy on a study of the ends sought to be 
attained and the reasons for desiring them.” ** But whether 
looking only to the past, or willing to see the future continue to 
develop the law as the past has done, the historical jurist recognizes 
many limitations on the powers of conscious change. His favorite 
analogy is the analogy of language. Since Savigny’s day attempts 
have, indeed, been made to create new languages — but most 
of the world is not yet speaking Ro or Esperanto, nor are we likely 
to substitute an artificial universal law for the national laws that 
have grown up among us. 

Historical jurists, just because their subject matter is hemmed 
in by local and national facts, will not be of one accord in their 
definitions — but it is natural to expect them to pick flaws in the 
definition which emphasizes the “command,” the unhistoric com- 
mand. Neither will they uncritically accept the Law of Nature 
or the.Law of Reason. “The law,” says the historical jurist, 
“embodies the story of a nation’s development through many 





31 Tae Law or REAL Property, 1879, in COLLECTED PAPERS, 1911, vol. I, 162. 
In 1906, the year of his death, he lamented the timid and half-hearted acts relative 
to land transfer with which Parliament was muddling along. Jb. vol. III, 488. 
. % Cf. “A Plea for the Codification of English Law,” IX, in New Century 
REVIEW, vol. XI, 52, 1897. 

3% “The Path of the Law,” 1o Harv. L. REv. 469, 474. 

4 OLIVER WENDELL Hotmes, Jr., THe Common Law (1881), 1. 
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centuries, and it carinot be dealt with as if it contained only the 
axioms and corollaries of a book of mathematics.” 

The Historical School was one of the prevailing schools in Anglo- 
American jurisprudence during the nineteenth century. With its 
weapons James Coolidge Carter (1827-1905) successfully fought off 
codification, and became the Savigny of America.* For England 
we have already mentioned Sir Henry Maine. Though his outlook 
was too broad to permit him to remain within the confines of 
one school — he outdid the comparative jurists of France in their 
own specialty — his phrases have become the common property 
of ‘the Anglo-American historical jurists: “from status to con- 
tract,” “Legal Fictions, Equity and Legislation,” the precipitation 
of substantive law in the interstices between the meshes of adjective 
law, and so forth. As a result of Maine’s teaching, the advocates 
as well as the critics of modern legislation have been conscious 
of living in an era of legislation, which simply tops off other eras 
of legal history — and the lawyers, at least, have minimized the 
importance of statutory law as a result, frequently to the astonish- 
ment and disgust of the layman. 

In Germany the Historical School came and went about fifty 
years earlier than it did in England. Its greatest name is that of 
Friedrich Carl von Savigny (1779-1861).*”7 He was not the founder 
of the school; Gustav Hugo (1764-1844) ** had preceded him. 
Nor were his works so finished as were those of his own disciples,*° 





8 His writings include: PRoposED CoDIFICATION OF OUR ComMON Law, Am. BAR 
Ass’N, REPorT, 1884 (answered in Davin DupDLEy FIELD, SHORT RESPONSE TO A LONG 
DIsCOURSE); PROVINCES OF THE WRITTEN AND THE UNWRITTEN Law, an address 
to the Virginia Bar Association, 1889; THe IDEAL AND THE ACTUAL IN Law, 24 Am. 
Law Rev. 752, and Am. Bar Ass’N, REPORT, 1890; LAw, ITs ORIGIN, GROWTH, AND 
FUNCTION, 1907. 

3% Str FREDERICK Pottock, Introduction to SrR Henry MArne’s AncriENT Law, 
1906; Roscog Pounn, 30 Harv. L. REv. 209 f., 1917. 

37 Vom BERUF UNSERER ZEIT FUR GESETZGEBUNG UND RECHTSWISSENSCHAFT, 
1814 (ed. 1892); GESCHICHTE DES ROMISCHEN RECHTS IM MITTELALTER, 1815-51}; 
SYSTEM DES HEUTIGEN ROMISCHEN RECHTS, 1840-49. 

38 LEHRBUCH EINES ZIVILISTISCHEN KuURSUS, 1792-1821; ZIVILISTISCHES MAGazIn, 
1790-1837. Foreshadowings of the school may be traced back to Christian Gottlieb 
Haubold (1766-1824), Jean Etienne Putter (1725-1807), and even to Leibnitz (1646- 
1716). 

39 Especially G. F. Pucata (1788-1846), DAS GEWOHNHEITSRECHT, 1828; FRIED- 
ricH Harms (1819-80), BEGRIFF, FORMEN, UND GRUNDLEGUNG DER RECHTSPHILO- 
SOPHIE; Epuarp GANS (1797-1839), DAS ERBRECHT IN WELTGESCHICHTLICHER 
ENTWICKELUNG (1824-35); VERMISCHTE SCHRIFTEN, 1834. 
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but his influence was tremendous. He saved jurisprudence from 
the clutches of the so-called Natural Law with its “infinite arro- 
gance” and its “shallow philosophy.” The philosophy of the 
day was preparing the way for Savigny’s jurisprudence. In par- 
ticular, Hegel (1770-1831) developed a philosophy exactly suited 
to the needs of the Historical Schools.“ Clearly Savigny reflected 
the “Beruf” of his time correctly. To spring from the dogmatic 
Law of Nature of Christian Wolff into Codification merely because 
France had made a code, though a great temptation, would have 
been futile. Savigny was a young man in 1794 when the obscur- 
antist mystic, Frederick William II, gave Prussia its Landrecht. 
He was soon able to compare the final product with the original 
project of Frederick the Great and Samuel von Cocceji (1679- 
1755)" 

France, indeed, had been prepared for Codification not only 
by an eventful political history during the preceding generation, 
and a long-standing national unity and self-consciousness (its 
eighteenth-century jurists wrote in French, Germany’s were still 
using Latin), but by a much earlier disappearance of the school of 
the Law of Nature. Montesquieu (1689-1755) has frequently 
been described as the founder or forerunner of the Historical 
School. The suggestion is usually accompanied by the observation, 
on the one hand, that his historical method was faulty, and on 
the other that the study of history as an aid to law was much older 
than Montesquieu. Were not Alciati and Cujas historical students 
of law, and did not their spirit transcend even the Natural Law 
period in France? We must distinguish here, however, between 
the study of legal history and the peculiar attitude towards law 
that typifies the so-called Historical School of Jurisprudence. 
In this school there is first of all a realization of the importance 
of what we should call today the subconscious processes that 
contribute to the growth of law, and the consequent relativity 
of law. There is a revolt from those older schools that postulate 
a perfect law independent of mankind. We can almost identify 





40 GRUNDLINIEN DER PHILOSOPHIE DES RECHTS, ODER NATURRECHT UND STAATS- 
WISSENSCHAFT IM GRUNDRISSE, 1821. 

41 SAMUEL VON COoccEjI, SYSTEMA NOVUM JUSTITIAE NATURALIS, SIVE JURA DEI 
IN HOMINES, ET HOMINUM INTER SE, 1748; ELEMENTA JURISPRUDENTIAE NATURALIS 
ET ROMANAE, 1740. Cocceji is said to have drafted the LANDREcuT for ‘Frederick 
the Great. 
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the spot where Montesquieu steps out of one and into the other. 
In the eighty-first of the “Persian Letters” (1721) he says, “I 
have often set myself to think which of all the different forms of 
government is the most conformable to reason, and it seems to 
me that the most perfect government is that which guides men in 
the manner most in accordance with their own natural tendencies 
and inclinations.” The question is a question of the philosophi- 
cal period. The answer opens the door for the historical jurist. 
“L’Esprit des Lois” (1748) is the development of this answer. 
It holds that “there is no one best form of state or constitution: 
no law is good or bad in the abstract. Every law, civil and political, 
must be considered in its relation to the environment, and by the 
adaptation to that environment its excellence must be judged.” * 
Savigny, too, taught this doctrine, though it is true he emphasized 
the elements of race and nationality as conditioning factors, whereas 
climate, geographical conditions, differences of forms and degrees 
of. civilization, were all-important in the mind of Montesquieu. 
Montesquieu’s great influence is to be explained neither by the 
elegance of his diction nor by the vulgar appeal of some of the 
Persian Letters, but rather by the fact that men’s minds were 
ready to question the philosophical theories that had held undis- 
puted sway for so many generations. The Encyclopedists represent 
the philosophical background of Montesquieu’s jurisprudence. 
For a generation French jurisprudence consisted of attacks on 
and defenses of the “Esprit des Lois.” ® It had barely accom- 
plished its work of opening men’s minds to the mutabilify of 
laws when the forces of the Revolution were set free. 


(c) Philosophical Schools 


Turning backwards in the pages of history we can set our law 
reformer in an epoch when reform is not by Legislation but by 
Equity, when resort must be had to a court to have conduct de- 
clared proper and therefore in accordance with law. He will 
hardly be so independent of the law in the books as is the con- 





# GREAT JURISTS, 427. Though Montesquieu thus gets away from the older Law 
of Nature, he does not abandon the concept, but he defines Natural Laws as those 
“derived wholly from the constitution of our nature.” Bk. I, ch. 2, 3. 

*® About twenty-five titles are collected in ARMAND Gaston Camus, PROFESSION 
p’Avocat, vol. II, BIBLIOTHEQUE CHOISIE DES LIVRES DE Droit, 1772 (5 ed., Dupin, 
AINE, 1832), 25-27. g 
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structive jurist, nor so dependent on it, accidents and all, as the 
historical jurist. He will seek general principles by which to test 
the law that is placed before him, and he will argue that what does 
not correspond with these principles is not law, though it may 
have been so declared; and what is dictated by these principles 
is law though it has never been declared in so many words. Positive 
law is a mere approximation to the law, and constantly subject 
to correction by the mere process of showing a court wherein it 
falls short. It makes little difference whether he finds his principles 
in a “word of God,”’ or conscience, a Law of Nature newly observed, 
or a Law of Nature discovered by the Ancients, whether “‘ Nature” 
means human nature or something superhuman — he is a phil- 
osophical jurist. He is not constructive, for it is not his business 
to make the law, the law is there to be found; yet he is not historical, 
at least not primarily, though he may make history itself one of 
the means for the revelation of his principles.“ 

Sir Frederick Pollock has spoken of the continuity of the Law 
of Nature theory in legal history, but a fairer alternative is sug- 
gested by Sir John MacDonnell: that the history of jurisprudence 
is marked by an often-renewed attempt to revive in a new form 
the conception of a Natural Law, of a “‘richtiges Recht.” The 
Equity periods generally develop this type of jurisprudence. 
The eclectic Cicero’s acceptance of the Stoics’ Natural Law is 
the philosophic reflection of the growing Edict of the Praetors. 
Through this Edict the law common to the nations (the little 
Italian gentes) became the Law of Nature. In another Natural- 
Law period, the seventeenth century, this Law of Nature was 
destined to become the Law of Nations in a bigger sense (the law 
binding on states). The glide from the Law of Nations to the Law 
of Nature in the old Roman sense is not without a parallel today. 
After an exhaustive study of comparative law a people is likely 
to realize that the likenesses are more essential than the differences, 





“4 “People who quite honestly believe themselves to possess infallible means of 
knowing what ought to be, will hardly spend their time on the humbler task of learn- 
ing from the experience of what has been.” Sir Frederick Pollock, Journ. Soc. 
Comp. LEcIs., N. S., 1903, No. 1, 81. The same remark applies to the Constructive 
Schools. 

Sir Frederick Pollock, “The History of the Law of Nature, a Preliminary 
Study,” Journ. Soc. Comp. LEcis., vol. II, N. s., 1900, No. 3, 418; 1 Cox. L. REv. 11. 
Cf. Str Joun MacDonneLt, Introduction to BEROLZHEIMER’s THE WoRLD’s LEGAL 
PHILOSOPHIES, XxXXii. 
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and a distinction between the essential and the incidental in law 
is apt to lead into one phase or another of a jus naturae.® France, 
as we shall see, the first country of Europe to achieve a modern 
code, has led in Comparative Jurisprudence for several generations. 
Now that it is passing into the second stage of its relations with 
the code, it is witnessing a renaissance du droit naturel, the dis- 
tinguishing feature of a Philosophical Jurisprudence.*’ Con- 
temporary Italy is a close second.® But whatever the genesis of 
Philosophical Schools, Equity, as a means of legal development, 
cannot flourish without the theory that there is an enforceable 
norm for conduct independent of the positive law. A jurist of the 
legislative period may be inspired by an ideal of Natural Law; 
a glossator may believe that his code embodies Nature’s decrees; 
but Equity must make its appeal to the natural. The vagueness 
of the idea seems rather a help than a hindrance. Long before 
Equity emerged triumphant in England as coédrdinate with the 
law, or rather superior to it,** Englishmen had read that in Utopia 
the law was the Law of Nature.*®° Hooker (1553-1600) had laid 





The learned editor of the JouRNAL oF COMPARATIVE LEGISLATION has not escaped 
this spell. In his essay on Leibnitz (GREAT JuRISTs, 301) he says: “But is there an 
end of the idea of Natural Law? May it not, revised in the light of psychology, 
history, and comparative jurisprudence, have a future before it?” Cf. also preceding 
note. The comparative jurists of Germany are also just beginning to look forward to 
the next stage. Stammler’s accord with the French “natural law with a variable 
content” — a sort of comparative natural law theory — is the first fruit. The Ameri- 
can lawyers, dealing daily with the laws of many jurisdictions as fundamentally the 
same, are for the same reason a little more apt to see in the common law a kind of 
natural law than is the Englishman. , 

7 Cf. Joser CHarmont (b. 1859), LA RENAISSANCE DU Drorr NATUREL (1910). 
The Glossatorial Jurists of France during the 1800s had, of course, ignored “ phil- 
osophy.”’ But the last twenty-five years have witnessed the inspiration of an idealist 
philosopher, ALFRED FourLti&E (1838-1912), L’IDEE MODERNE DU DROIT (1878), and 
a great philosophical jurist, Raymond Saleilles. “A host of younger men” we are 
told in SclENCE AND LEARNING IN FRANCE, 1917, 154, “now cultivate this field with 
such originality and success that for the philosophy of law of the coming generation, 
the French systems are vital for every American student.” See MopERN FRENCH 
LEGAL PuttosopHy (MopERN LEGAL PutLosopny Serres, No. 7). 

48 As represented in Gzorcio DEL Veccuio, THE ForMAL BASEs oF Law, 1905-08 
(MopERN LEGAL Puttosopuy SERIES, No. 10). 

49 1616 is a convenient date for the localizing of this gradual process; in that year 
Lord Coke was unsuccessful in his effort to prosecute defendants in common-law 
actions who had applied to the Chancellor for injunctions to stop the plaintiff’s pro- 
ceeding, and the King having been appealed to, decided in favor of the Chancellor. 

50 Sir THomas More (1476-1535), DE Optimo REPUBLICAE STATU, DEQUE Nova 
Insuta Utopt1A, 1516, Bk. II; “They define virtue thus, that it is a living according to 
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Nature’s Law down as one of the tests of human law.” A learned 
Italian, Albericus Gentilis (1551-1611), taught a Natural-Law 
jurisprudence at Oxford. Bacon (1561-1626) assumed the exist- 
ence of a Law of Nature, though he would probably seek it in a 
new way. Soon the idea became one of the commonplaces of 
literature’ Nathanael Culverwell (1612-51) wrote about the 
“Light of Nature.” * The greatest scholar of the day, John Selden 
(1584-1654), drew from the laws of the Hebrews a type of Natu- 
ral Law.® Zouch (1590-1661), Hobbes (1588-1679), Cumberland 
(1632-1719), Locke (1632-1704), and their successors in England 
and the Colonies, differing as they did in many respects, agreed 





Nature, and think that we are made by God for that end; they believe that a man then 
follows the dictates of Nature when he pursues or avoids things according to the 
direction of reason. ... They have but few laws. ... They have no lawyers 
among them.” Srr JoHN Fortescue, DE Lauprsus Lecum ANGLIAE, had mentioned 
Natural Law only to dismiss it rather brusquely (ch. XVI). Cf. Potiock, 1 Cot. L. 
Rev. 27. But cf. his OPUSCULUM DE NATURA LEGIS NATURAE, in Works (ed. Clermont, 
1869), 63-184, 187-333. 

‘61 RicHARD HooKER, Or THE LAws OF ECCLESIASTICAL POLITY, circa 1592-1647. 

52 Dr LEGATIONIBUS, 1585; DE JURE BELLI, 1589; DE ADVOCATIONE HISPANICA, 
1613. COLEMAN PHILLIPSON, GREAT JURISTS, 109 ff., minimizes the Natural Law 
element in Gentilis. Still Professor Holland, the rediscoverer of Gentilis, in ELEMENTS 
OF JURISPRUDENCE, ch. III, recognizes the Law of Nature as the scaffolding upon 
which Gentilis built, and in his article in ENCYCLOPAEDIA BRITANNICA he says: “He 
uses the reasonings of the civil and even the canon law, but he proclaims as his real 
guide the Jus NATuRAE, the highest common sense of mankind, by which historical 
precedents are to be criticized and, if necessary, set aside.” Thus in DE Jure BELLI, 
III, 9: Naturalis ratio, quae est auctor juris gentium. See GREAT JURISTS, 119. 

88 Argument in favor of the Post-Nati, quoted in GREAT JuRISTS, 165. For other 
instances of the Law of Nature in court see Andrew Amos’s learned note to FoRTESCUE’S 
De Lauprsus, ch. XVI (antagonistic). In popular jurisprudence its currency is 
represented in GERARD MALYNES, LEX MERCATORIA, 1622. 

54 An ELEGANT AND LEARNED DISCOURSE OF THE LIGHT OF NATURE, 1652 (ed. 
Brown, 1857). Jus Naturae is presented as a code of law self-existent and antecedent 
to all human law. 

55 De JurE NATURALI ET GENTIUM JUXTA DISCIPLINAM EBRAEORUM, 1640. 

56 RICHARD ZOUCH, JURIS ET JuDICI FECIALIS, SIVE JURIS INTER GENTES ET 
QUAESTIONUM DE EODEM EXPLICATIO, 1650: “‘When many men at different times 
affirm the same thing this fact must be referred to an universal cause, which can be 
nothing else than a right conclusion flowing from the principles of Nature, or else 
some common consent; the former indicates the Law of Nature, the latter the Law of 
Nations.” (Quoted and translated, HERON, 442.) 

THomMAS Hoses, DE CIvE, 1642; HumAN NATURE, OR THE FUNDAMENTAL ELE- 
MENTS OF Po.icy, 1650; DE CorporeE Po.itico, 1650; LEVIATHAN, OR THE MATTER, 
ForM AND PoWER OF A COMMONWEALTH, ECCLESIASTICAL AND CIVIL, 1651; Or LIBERTY 
AND NECESSITY, 1654. ' 
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in beginning with a Law of Nature as the underlying basis of all 
things. 

Learned Europe was united in the seventeenth century by the 
use of the Latin language, and the exaltation of Natural Law was 
not limited to England. In fact, it did not originate there. It 
may be well before passing to its representatives in Continental 
Europe to consider what Nature meant in another field of thought 
to the savants of those days. The literary criticism of this period 
was: very fond of the word “Nature.” Much of its wit and wisdom 
eventually found its way into Pope’s “Essay on Criticism ” (1711). 
After setting up Unerring Nature as “at once the source, the end, 
the test of art,” Pope hastens to explain that “Nature” means 
the classical standards of the Ancients: 


Those rules of old discovered, not devised, 
Are Nature still, but Nature methodized. 


This idea ran through the literature of the seventh century both in 
England and on the Continent. Thus Rapin (1672) says of Aristotle’s 





Str RoBert WISEMAN, LAw oF LAWS, OR THE EXCELLENCY OF THE CIVIL LAW ABOVE 
ALL OTHER HUMANE LAWS WHATSOEVER, 1657. 

RICHARD CUMBERLAND, DE LEcrnusS NATURAE DISQUISITIO PHTLOSOPHICA, 1672. 

Joun Locke, Two TREATISES ON GOVERNMENT, 1690. 

JAmEs TYRRELL, BRieEF DIsQUISITION ON THE LAW OF NATURE (based on CUMBER- 
LAND), 1692. 

Among the later English writers on Natural Law are: Toomas Woop, A NEw 
INSTITUTE OF THE IMPERIAL OR Crvit LAw wits [comparative] NoTEs, 1705; INSTITUTE 
OF THE LAWs OF ENGLAND OR LAWS OF ENGLAND IN THEIR NATURAL ORDER ACCORD- 
ING TO ComMON USE, 1720; T. RUTHERFORTH, INSTITUTES OF NATURAL Law, 1754-56; 
RICHARD WOODDESSON, ELEMENTS OF JURISPRUDENCE, treated in the preliminary 
part of a course of lectures on the Laws of England, 1783; SysTEMATICAL VIEW OF 
THE LAWS OF ENGLAND,.as treated of in a course of Vinerian Lectures at Oxford, 
commencing in 1777, 1792-93; and Srr WrLL1AM BLACKSTONE (1723-80), COMMEN- 
TARIES ON THE LAWS OF ENGLAND, 1765-60, Introduction, § II. 

A belated work of this kind by a recalcitrant pupil of Austin is CHARLES JAMES 
FosTER’s ELEMENTS OF JURISPRUDENCE, 1853. 

For references on Natural Law in the American Colonies see “Select Essays” in 
ANGLO-AMERICAN LEGAL History, I, 418, 437, 451. 

In America, besides the Declaration of Independence, 1776, and the Bills of Rights 
in the various Constitutions, which were drawn up under the influence of the Law-of- 
Nature theory, we have the lectures of one of our first law professors, James Wilson 
(1742-98), Works, . . . including Lectures As Proressor or Law, 1790-92 (eds. 
1804, 1896, ch. II and IIT). (OF tHe GENERAL PrincrpPLes oF LAw; OF THE LAW OF 
Nature.) The Natural-Law theory has furnished one of the most important cross- 
currents in the later American writings on Jurisprudence, the main tendencies in 
which have been Analytical and Historical. The American jurists will be the subject 
of a separate study by the present writer. 
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rules; “If you consider them well, you will find that they are merely 
made to methodize Nature, to follow her step by step.” *’ And so, 
going back to the time when the Reception of Roman Law followed 
in the wake of the Renaissance and the Reformation, we can 
understand the enthusiasm of the Humanist jurists of France 
and Italy for Roman Law: to them it was Natural Law metho- 
dized.** It was more than this, it was the will of the Author of 
Nature.*® 

When we read of the astounding work of Cujas in making -his- 
torical studies that reach back of Justinian we must not endow 
him with thoughts of our own time. He was not anticipating 
Savigny’s theory that true law is a development, a growth; he was 
simply seeking the sources of Roman Law, the undefiled fountain- 
head of the Law of Nature. Far from believing in an evolution 
from the lower forms to the higher, he was trying to get back to a 
Golden Age. It is therefore misleading to confound his school with 
Historical Schools in the modern sense. He simply represents a 
second phase of the commentation stage in Continental Law. The 





5} REFLEXIONS SUR LA POETIQUE, § xii. 

88 This notion has persisted in one form or another down to our own times. Thus 
Epwin CHARLES CLARK, PRACTICAL JURISPRUDENCE, 1883, 3: “By far the wider 
utility of the subject [Roman Law] lies in its connexion with Jurisprudence, from 
which the study of Roman Law can never be separated without the greatest detri- 
ment to both, coupled with which, that study is most profitable towards the acquisition 
of sound principles and clear ideas as to law in general.” In the same spirit John 
George Phillimore inspired by a passage in D’Aguesseau on the Natural Law hidden 
in the maxims of Roman Law, wrote his PRINCIPLES AND MAXIMS OF JURISPRUDENCE, 
1856. About the same time Nathaniel Lindley published An INTRODUCTION TO THE 
StTuDY OF JURISPRUDENCE, BEING A TRANSLATION OF THE GENERAL PART OF THIBAUT’S 
SysTEM DES PANDEKTENRECHTS, 1855. In 1853 CHARLES JAMES FosTER (ELEMENTS 
OF JURISPRUDENCE, 2) complained that Jurisprudence was lumped with Civil Law in 
the Inns of Court. 

59 Thus Grotrus: Jus Naturae est dictatum rectae rationis . . . ac consequenter 
ab Auctore Naturae Deo. There was an earlier Natural Law, among the theologians 
before the Renaissance, while the Canon Law was going through a Commentation or 
generalizing stage. See my note on the history of Canon Law in 65 U. or Pa. Law 
Rev. 749. This theological Natural Law is represented in St. THomas AQuINAS 
(1228-74), SumMA THEOLOGIAE; DE REGIMINE Principum. St. Thomas was followed 
by some of the earlier modern writers, notably by Hooker. On Natural Law in Gratian 
see PoLLock, Jour. Soc. Comp. LEGIs., N. S., 1900, No. 3, 423; 1 Cot. L. Rev. 11. The 
Natural Law of the Church like other Natural Laws had its inception as early as the 
days of Saint Augustine in a clash between conflicting systems. The Mosaicarum et 
Romanarum Legum Collatio attributed to this period was an attempt to reconcile the 
laws of the Empire with the dictates of the conscience of a Christian. 
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first, that of the Bartolists,® had brought emancipation from the 
words of the code by concerning itself with a minute study of the 
substance of the rules. In course of time, it is true, it had buried 
the code beneath its dissertations. ‘The Humanists rebelled against 
all this Medievalism, believing that they could understand the 
true spirit of Roman Law better than could the scholastic scrib- 
blers of barbarous Latin. Glosses and commentaries were to be 
consigned to the rubbish-heap, and centuries of juristic work for- 
gotten. This is hardly an historical program, but.there is a philos- 
ophy back of it—at first only dimly felt, but soon the common 
knowledge of every jurist and publicist in Europe: Roman Law is 
Reason, the Law of Nature. 

It will suffice here to mention only a few of the greater names. 
Spain had been the foremost nation of Europe before the Revival 
of Learning. Its Romanesque Law had assumed the form of a 
code under Alphonso the Wise (r. 1252-82) and after several 
centuries of interpretation of the kind that generally follows 
codes, Vasquez (ff. 1509-66), Victoria (sixteenth century), Soto 
(1494-1560), and Suarez (1548-1617) developed the Law of 
Nature that had been neglected during the ascendancy of the 
Code. Balthazar Ayala (1548-84) carried this learning to the 
Netherlands.“ In the Dutch School, Grotius (1583-1645) * 
built International Law on the foundation of the Law of Nature. 
Vinnius (1588-1637), Spinoza (1632-77), and a distinguished line 
of publicists ending in Bynkershoek (1673-1743) continue their 
building on the same foundation.* In France Bodin (1550-1627) 





60 Bartolus (1314-57) himself had a means of bridging the gap between the actual : 
positive law of his day and the Roman Law, which represented the law as it ought to 
be. To him Roman Law was the law de jure. Other customs and regulations were 
in force de facto. His theory of the relation between the state and the law has been 
made the subject of a recent study: Cectrt W. SmnEy Wootr, BArToLus or Sasso- 
FERRATO, HIS POSITION IN THE History OF MEDIAEVAL POLITICAL THOUGHT, 1913. 

6. VASQUEZ, CONTROVERSIAE ILLUSTRES; FRANCIS DE VICTORIA, RELECTIONES 
THEOLOGICAE, V. De INp1s, VI; DE JurE Bett; Dominic Soto, DE JusTITIA ET 
JureE, 1580; FRANCISCUS SUAREZ, DE LEGrBUS AC DEO LEGISLATORE, 1579; BALTHAZAR 
Ayata, DE Jure Et Orricus BELLICIS ET DISCIPLINA MILITARI, 1597. 

& Huco Grotrus, DE Jure BEtu ET Pacis, 1625. He attempted to separate 
Instituted Law from Natural Law. “For Natural Law, as being always the same, 
can be easily collected into an Art; but that which depends upon institution, since it 
is often changed, and is different in different places, is out of the domain of Art” 
(quoted in Great Jurists, 179; cf. ib. 180). 

6 Vinnius, INSTITUTIONUM IMPERIALIUM COMMENTARIUS, pub. 1665. BARUCH 
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bases his Republic on the concept.“ Godefroy (1587-1652), 
Favre (1557-1624), Domat (1625-95), D’Aguesseau (1668-1751), 
‘and Pothier (1699-1772), and in Switzerland Burlamaqui (1694- 
1748) and Vattel (1714-67), develop the idea.™ In Italy the many- 
sided Vico (1668-1743), like the English Bacon, has a more modern 
idea of what it is and how to find it — he even anticipates Montes- 
quieu in his recognition of historical relativity — but he still holds 
to a Law of Nature. Beccaria (1735-83), Filangieri (1752-88), 
and a series of writers who vacillate between the schools of France 
and those of Germany, carry on the tradition to its quiescence in 
Italy.” Germany was the last of the nationalities of Western 
Europe to develop the Law of Nature. It is borrowed from the 
Dutch School through the Swedish Baron Pufendorf (1632-94),® 
the first professor of the Law of Nature and of Nations in Germany, 





Spinoza, TRactatus THEOLOGICO-PoLITIcUS, 1670; TRAcTATUS PoLITICUS, 1678 
(a fragment). In the latter work, ch. 2, § 4: Per jus... . Naturae intelligo ipsae 
naturae leges seu regulas, secundum quas omnia fiunt. CORNELIUS VAN BYNKERSHOEK, 
De Foro LEGATORUM, 1702; OBSERVATIONES JURIS ROMANI, 1710-33; DE Domino 
Maris, 1721; QUAESTIONES JURIS PUBLICI, 1737. Though Bynkershoek would base 
International Law on Custom, he leaves the door open for Natural Law in holding 
that “‘nullus’ ullorum hominum auctoritas ibi valet, si ratio repugnet.” 

*% JEAN Bopin, DE LA REPUBLIQUE, 1577; JURIS UNIVERSI DISTRIBUTIO, 1591. 
In the latter work law is said to be twofold, human and natural; natural law is in- 
culcated by our reason, human law is the work of man. 

% Some of these are perhaps more closely allied with the Analytical School, where 
their works will be mentioned (cf. note 85, below). Henri Francois D’Aguesseau, in 
a series of essays entitled MépiTaTIoNs M£TAPHYSIQUES SUR LES VRAIES OU LES 
FaussEes ID£ES DE LA JUSTICE, discusses the question whether man finds in himself 

, the natural ideas of the just and the unjust. He was deeply interested however in 
the idea of legislation and codification, a taste of which France had had in the work 
of Louis XIV at the end of the seventeenth century. The Swiss publicist Jean Jacques 
Burlamaqui has been the widest-read teacher of Natural Law outside of Germany. 
He wrote PrincipEs DU Droit NATUREL, 1747, and Principes pu Droit PoLiTIQuE, 
published posthumously, 1751. EMMERICH DE VATTEL, LE DRoIT DES GENS, OU 
PRINCIPES DE LA LOI NATURELLE APPLIQUEE A LA CONDUITE ET AUX AFFAIRES, DES 
NATIONS ET DES SOUVERAINS, 1758 (based on WOLFF). 

6 GIOVANNI Battista VICO, PRINCIPII D’UNA SCIENZA Nuova, 1725. DE UNIVERSI 
JURIS UNO PRINCIPIO ET FINE UNO, 1720. Excerpts in English are in HERON, oP. cit. 
535-586. On Natural Justice see page 540. 

87 CESARE BONESANO, MARCHESE DI BECCARIA, DEI DELITTI E DELLE PENE, 1764. 
GAETANO FILANGIERI, LA SCIENZA DELLA LEGISLAZIONE (1780-88). JOHANNIS FR. 
Frnetti, DE PRINCIPIIS JURIS NATURAE ET GENTIUM, 1777; this was directed adversus 
Hobbesium, Puffendorfium, Thomasium, Wolfium et alios. 

68 SAMUEL VON PUFENDORF, SYSTEMA JuRIS NATURAE ET GENTIUM, 1672; ELE- 
MENTA JURISPRUDENTIAE UNIVERSALIS, 1669. 
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acquiesced in by the cosmopolitan Leibnitz (1646-1716),®® and by 
the lesser lights, Rachel (1628-91), the open-minded Thomasius 
(1655-1728), Gerhard (1682-1718), Grundling (1671-1729), Achen- 
wall (1719-72).”° But the climax of its pretensions is reached in 
the work of the man who calls himself Professor Generis Humani: 
Christian Wolff. (1679-1754), in his ‘‘Institutiones juris naturae et 
gentium in quibus ex ipsa hominis natura continuo nexu omnes 
obligationes et jura omnia deducuntur ” (1754), unintentionally re- 
duces the Law of Nature ad absurdum and plays into the hands of 
its enemies. At length, as we have seen, it disappears as a vital 
force in the jurisprudence of each country: first in France and 
Italy, later in Germany, then in England, and finally in America, 
in spite of the petrifaction of some of its catchwords in documents 
of national importance.” Far from the halls of justice, philosophers 
still conjure with it,” reformers appeal to it— but with this. 
limitation: no one argues that it is the law of our courts proprio 
vigore. Only in Scotland was it still respected. Beginning with 
Continental traditions, its lawyers were prevented from sharing in 
the movements of related systems in the nineteenth century, with 
the result that it still cherished the Law of Nature a century after 





8° GOTTFRIED WILHELM VON LEIBNITZ, METHODI NovAE DISCENDAE DOCEN- 
DAEQUE JURISPRUDENTIAE, 1667; CopEx Juris GENTIUM DIPLOMATICUS, 1693. 

70 SAMUEL RACHEL, DE JURE NATURAE ET GENTIUM DISSERTATIONES DUAE, 1678; 
CHRISTIAN THOMASIUS, FUNDAMENTA JuRIS NATURAE ET GENTIUM, EX SENSU COM- 
MUNI DEDUCTA, 1705-18; EPHRAIM GERHARD, DELINEATIO JURIS NATURALIS, 1712; 
NICHOLAS JEROME GRUNDLING, VIA AD VERITATEM JURIS NATURAE, 1714-28; JUS 
NATURAE ET GENTIUM, 1728; GOTTFRIED ACHENWALL, JUS NATURAE, 1750; OBSERVA- 
TIONES JuRIS NATURAE ET GENTIUM, 1750; PROLEGOMENA JURIS NATURAE, 1748; 
CHRISTIAN WOLFF, PHILOSOPHIA CIVILIS SIVE POLITICA, 1746; Jus GENTIUM, 1749; 
Jus NATURAE METHODO SCIENTIFICA PERTRACTATUM IN DECEM TOMOS DISTRIBUTUM, 
1740-47. 

71 The appeal of the Declaration of Independence is to “the laws of nature and 
of nature’s God,” and the reasons that make against revolutions are reduced to “pru- 
dence.” 

7% The leading German philosophers who adhered to a modified Law-of-Nature 
concept in the 1800s were Adolf Trendelenburg (1802-72); Karl Chr. Fr. Krause 
(1781-1832), Heinrich Ahrens (1808-74), and Karl D. Réder (1806-79). On the other 
hand the prevailing tendency has been away from Naturrecht as in Felix Dahn (b. 1834) 
and Adolph Lasson (b. 1832). The most ambitious attempt to revive Natural Law in 
America has perhaps been that of GEorcE Hucu Smita, THE ELEMENTS OF RIGHT AND 
OF THE Law, 1886 (2 ed., 1887). Here as in Germany, philosophers, as distinguished 
from jurists, and perhaps in criticism of the jurists, busy themselves from time to 
time with the Law-of-Nature concept. Cf. Journ. Pui., Psy. anp Scr. METHOD, 
vol. XI, 345-48; 7b. vol. XII, 141. 
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it was neglected elsewhere. The typical work of this epoch is James 
Lorimer’s ‘Institutes of Law, a treatise of the principles of Juris- 
prudence as determined by Nature.” ” 

It is hardly possible to lay down a definition of we that will 
suit all of the philosophic schools, but if we were to attempt it, 
we should certainly avoid drawing the line between what is and 
what is not law by reference to anything so accidental as a formal 
enactment or pronouncement of a sovereign or even the accidents 
of history except as those accidents affected Nature. We should 
look for something with universal applicability; we should seek 
the essential and avoid the incidental and the arbitrary; and above 
all we should define law (at least now-a-days) as something con- 
nected with and growing out of human nature. 





































(d) Analytical Schools 


The notion that law is a body of interrelated principles and not 
merely a haphazard selection of rules, is not inextricably inter- 
woven with that of a transcendental Law of Nature. It is logically 
applicable to positive law, and has been so applied by the Analyti- 
cal School. There is, of course, in the name itself nothing to 
prevent its use with reference to those who would analyze a code 
or statutes. There are jurists of this type and they are sometimes 
described as analytical. But the Analytical School is quite differ- 
ent. It is not interested in accidental details. It speaks in universal 












% 1872 (2 ed., 1880). Other works showing Scotch influence include: Srr JAMES 
MACKINTOSH (1765-1832), DiscoURSE ON THE STUDY OF THE LAW oF NATURE AND 
Nations (delivered 1799); James Hutcutson Strr~inc, LECTURES ON THE PuI- 
LOSOPHY OF LAw, 1873; W1LLIAM GALBRAITH MILLER, LECTURES ON THE PHILOSOPHY 
oF Law, 1884; DATA OF JURISPRUDENCE, 1903; W. Hastie, preface and notes to 
OUTLINES OF THE SCIENCE OF JURISPRUDENCE, translated from the German of Puchta, 
Friedlander, Falck, and Ahrens, 1887; Daviy GrorGE RitcHIE, NATURAL RIGHTs, A 
CRITICISM OF SOME POLITICAL AND EtuicaL CoNcEPTIONS, 1895; WILLIAM ROBERT 
HERKLESS, LECTURES ON JURISPRUDENCE, OR THE PRINCIPLES OF Po.itTicAL RIGHTS, 
Igor. 

™ The work of an Analytical School is likely to be useful to later schools if only, 
as Sir Henry Maine says, “for the purpose of clearing the head.” (Earty History 
oF InstituTIoNS, Lecture XII.) Its tendency to limit law to positive law is calculated 
to make the transition from it to a legislative school quite easy. Binding’s theory of 
Norms, and Bierling’s modifications, though resembling the Austinian imperative 
theory, are related to the constructive work of their time in Germany rather than to 
the attitude of the Analytical schools. Cf. infra, note 79, as to Professor Holland 
and other current Anglo-American Constructive-Analytical jurists. 
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affirmatives and negatives. It would define all law, classify all 
laws, discover the essential features of every law, and get a yard- 
stick by which all laws can be measured. Its critics have accused 
it of being more interested in the logical working out of a system 
than in the effect of its rulings. Fiat justitia, ruat coelum. This 
would be a serious charge, indeed, if the School professed to be 
engaged in the process of law-making — but it is not. Analytical 
jurisprudence makes its appearance when there is a body of law 
on which to work, and, what is more, a law that is supposed to be 
worth analyzing because consistent with itself and all-inclusive. 
Neither the Analytical nor the Philosophical School can thrive on 
the piecemeal work of a modern legislature, nor under the illiberal 
hand of a rigid code of positive law. Not that you can forbid men 
to philosophize; but you can render their legal philosophies more 
or less nugatory by the form in which you cast their law. Phil- 
osophical and Analytical Jurisprudence have one other phase in 
common. The latter, it is true, says nothing of the Law of Nature 
— though it may easily lapse into it,” or bridge the chasm between 
positive and transcendental laws by one theory or another.” 
Still, the very notion that there is a universal element in laws 
that can be made the basis of an analysis, the very notion that 


there are parts in a legal system that fit together as neatly, as 
inevitably, as wonderfully as the coincidences of mathematics, 
is a kind of admission that the handiwork of Nature is visible in 
law. As several eighteenth-century writers who were both phil- 
osophical and analytical expressed it, they sought to arrange the 


laws in their “natural order.” It is not surprising to find the 


learned Doctor Heinrich Brunner classifying the theories of Austin 
and Bentham as-naturrechtlich.”® 

The greatest exponent of this school, the intellectually honest 
Austin, comes at the end of its active career in England, not at 
the beginning as is often erroneously assumed. Further, not 
everything in Austin’s theory of the universe is essential to the 





% As in Austin, Lectures II-IV. 

% As in the case of Hobbes and Locke, see below, ap. note 82. 

7 Cf. notes as to Wood (55) and Domat (85). 

78 In the Introduction to HoLttzENDoRFF’s ENCYCLOPEDIE (3-5 eds.), translated 
in SELECT Essays IN ANGLO-AMERICAN LEGAL History, II, 51, somewhat freely, see 
Po.iock, History OF THE SCIENCE OF Potitics (ed. 1908), 104, 111. Cf. Pollock, 
“ History of Comparative Law,” Journ. Soc. Comp. LEGIs., N.S., 1903 (vol. V), No. 1, 85. 





eSB TI cans 





398 HARVARD LAW REVIEW 


Analytical School. Thus if we were to seek a definition of law for 
the school that attempts to make a scientific study of what the law 
is (when all agree that it is a body of correlated principles), we 
should not be forced to the Austinian command, though that 
would suit very well, as indeed it would in any theory of positive 
law. We should certainly limit ourselves to ascertainable, per- 
haps to ‘‘municipal,” law, and should avoid alike the suggestion 
that man is impotent to change the kind of law with which we 
deal, and the other extreme, that law is a series of unrelated whims 
or ex post facto decrees of the law-maker. Austin did his work 
quietly before the power of legislation had been revealed in Eng- 
land.”? That his formulas were readily adaptable to the conditions 
that became obvious after his death is a wonderful testimony to 
the thoroughness of his work. But his work is not of the legislative 
period. Professor Holland, who attempts to continue it, must 
change his book every time a new law is passed.®® At best the 





79 Joun AusTIN (1790-1859), PROVINCE OF JURISPRUDENCE DETERMINED, 1832; 
LECTURES ON JURISPRUDENCE, OR THE PuHILosopHy oF Positive Law, delivered 
1828-32, published posthumously, 1861-63. The greatest power of legislation is 
not realized in England until after the Reform Bill of 1832. That Austin comes at 
the end and not at the beginning of his school has been observed by Sir Frederick 
Pollock. After denying his own allegiance to the Analytical School, he remarks: 
“Tt may be that I love Hobbes a little too well to be perfectly just to his successors, 
who to my thinking have often got more praise than they deserved for repeating 
Hobbes’ ideas in clumsier and really less exact words.” Preface to First Book or 
JURISPRUDENCE, vii. 

80 THOMAS ERSKINE HOLLAND, ELEMENTS OF JURISPRUDENCE, 1880 (eds. 1882, 
1886, 1888, 1890, 1895, 1896, 1900, 1906, 1910, 1917). Though each edition differs 
from its predecessor chiefly in taking note of changes in the law, the learned author 
states that the twelfth edition may be regarded as final. Cf. however his statement 
in ch. I: “It follows that Jurisprudence is a progressive science. Its generalizations 
must keep pace with the movement of systems of actual law.” Austin has found 
many imitators and disciples in spite of the changed condition. While his definition 
of law is admirably suited to legislation, in the actual analysis, all of these writers 
labor under the same handicap as Professor Holland: Srrk Wrtt1AM Marksy, ELE- 
MENTS OF LAW CONSIDERED WITH REFERENCE TO PRINCIPLES OF GENERAL JURIS- 
PRUDENCE, 1871 (6 ed., 1905); SHELDON Amos, A SysTEMATIC VIEW OF THE SCIENCE 
OF JURISPRUDENCE, 1872; THE ScrENCE oF Law, 1874; W1LLIAM EpwaArD HEAarn, 
Tue Tueory oF Lecat Duties AND RIGHTS, AN INTRODUCTION TO ANALYTICAL 
JURISPRUDENCE, 1883; HENRY TAYLOR TERRY, SOME LEADING PRINCIPLES OF ANGLO- 
AMERICAN LAW, EXPOUNDED WITH A VIEW TO ITS ARRANGEMENT AND CODIFICATION, 
1884; JoHN WILLIAM SALMOND, EsSAYs IN JURISPRUDENCE AND LEGAL History, 1891; 
First PRINCIPLES OF JURISPRUDENCE, 1893; JURISPRUDENCE, OR THEORY OF LAw, 
1902 (5 ed., 1916); WILLIAM JETHRO BROWN, THE AUSTINIAN THEORY OF LAw, 1906; 
THE UNDERLYING PRINCIPLES OF MODERN LEGISLATION, 1912. 
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analytical method can yield in such a period a stocktaking of the 
condition of the law from time to time.*! The truth is that general 
principles are no longer supreme in our law, and we cannot write 
an analytical jurisprudence today that will not be a Procrustean 
bed for the living, growing content of the law. Austin’s con- 
nection, I have suggested, is with the past. He worked on Black- 
_stone’s principles. Blackstone (1723-80) in turn had used Hale’s 
Analysis of the Law. In Hale’s century (1609-76) two famous 
attempts were made to bridge the gap between a jurisprudence of 
positive law and a philosophical jurisprudence of Natural Law. 
Hobbes taught that man in society surrendered all of his Natural 
Rights to escape the bellicose state of Nature. Locke taught that 
men organized governments to execute the behests of Nature 
through their positive law. The gap was at least recognized by 
Lord Coke when he contrasted the “artificial reason and judg- 
ment of the law” with “natural reason.” * His great contempo- 
rary and antagonist, Bacon, was the first of a series of thinkers who 
proposed the reducing of this artificial reason to natural reason. 
In other countries some kind of Analytical School accompanies 
the Philosophical School; that is, some kind of principle-seekers 
supplement the work of those who would apply principles to life 
in the making of laws. In contemporary France (now reéntering 
the philosophical stage) we are told of Planiol of Paris, “whose 
books entitled ‘Elementary Jurisprudence’ represent most nearly 
what we are accustomed to term ‘Analytical Jurisprudence.’” ™ 
Among the eighteenth-century jurists of the Continent it would 
be a little harder to separate the analysts from the philosophers, 
because of the peculiar assumption then current that Roman Law 





| Cf. Joun CurpMAN GrAy, THE NATURE AND SOURCES OF THE LAW, 1909, § 10. 

8 MATTHEW HALE, ANALYSIS OF THE LAW, BEING A SCHEME OR ABSTRACTS OF THE 
SEVERAL TITLES AND PARTITIONS OF THE LAW OF ENGLAND, DIGESTED INTO METHOD, 
n. d. (ed. 1713 with his History). Cf. Sm; Wrti1am Biacxstong, “Analysis of the 
Laws of England” (in Tracts, 3 ed., 1-129). 

8 12 CoKE, 63: “Then the King said that he thought the law was founded upon 
reason, and that he and others had reason as well as the judges: to which it was 
answered by me that true it was, that God had endowed his Majesty with 
excellent science, and great endowments of nature: but his Majesty was not 
learned in the laws of his realm of England, and causes which concern the life, or 
inheritance, or goods or fortunes of his subjects, are not to be decided by natural reason, 
but by the artificial reason and judgment of law, which law is an art which requires 
long study and experience before that a man can attain to the cognizance of it” (1608). 

& SCIENCE AND LEARNING IN FRANCE, 1917, 155. 
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and the Law of Nature were identical. Of Heineccius (1681- 
1741), one of the Germans, the author of “‘Elementa Juris Civilis 
secundum ordinem Pandectarum,” (1740), Sir James Mackintosh 
said that he was the best writer of elementary books with whom 
he was acquainted on any subject.® Others who produced ana- 
lytical books, mere “digests of Roman Law stripped of its details,” 
were Ickstedt (1702-76), Nettelbladt (1719-91), Baumgarten | 
(1714-82), and Bach (1721-58). I fancy, however, that Leibnitz 
is as worthy of the name of “ Analytical Jurist ” as any of the Ger- 
mans. He it was who vigorously criticized the illogical division of 
law in the Institutes: Of Persons, Of Things, Of Actions. All ac- 
tions are among persons concerning things. Accordingly he planned 
a new division and urged its adoption in one work embracing the 
Code, Novels, Institutes, and Digest of Justinian.” He believed 
that nothing approached so near the method and precision of 
geometry as did the Roman Law.*®* And throughout the phil- 
osophical period there were others who attempted to analyze the 
positive law of Rome, even as far back as the great systematizer, 
the bitter opponent of Cujas, Doneau (1527-91).®° 


(e) Comparative-A pologetic Schools 


Let us finally turn back one more page of history to the point 
where legal study is by Glossation, and growth is surreptitious. 





% Discourse (ed. 1835), 4. 

8% J. A. F. von Icxstept, ELEMENTA Juris GENTIUM, 1740; DAN NETTELBLADT, 
SYSTEMA ELEMENTARE UNIVERSAE JURISPRUDENTIAE NATURALIS USUI JURISPRU- 
DENTIAE PosITIVAE ACCOMMODATUM, 1749; ALEXANDER GOTTLIEB BAUMGARTEN, 
Jus Naturag, 1765; J. A. BAcn, Historia JURISPRUDENTIAE ROMANAE, 1754; OPUS- 
CULA AD HISTORIAM ET JURISPRUDENTIAM SPECTANTIA, 1767; JOHANN GOTTLIEB 
HeEIneEccrus, ELEMENTA Juris NATURAE ET GENTIUM, 1738; PRAELECTIONES ACA- 
DEMICAE IN H. GROTII DE JURE BELLI AC PACIS LIBROS, 1744; PRAELECTIONES ACADEM. 
IN SAM. PUFENDORF. DE OFFICIO HOMINIS ET CIVIS, 1742. Here may be mentioned 
the analytical works of the French jurists: JacguEs GoDEFROY, MANUALE JURIS; 
CopEx THEODOSIANUS, 1655; ANTOINE FAVRE, CONJECTURARUM JURIS CIVILIS, 1580; 
RATIONALIA IN PANDECTAS, 1604; CODEX FABRIANUS, 1606; JEAN Domat, Les Lois 
CIVILES DANS LEUR ORDRE NATUREL, 1766; ROBERT-JOSEPH POTHIER, PANDECTAE 
JUSTINIANEAE IN Novum OrpINnEM DIGESTAE, 1748. 

87 HERON, 526 ff.; GREAT JURISTS, 297. 

88 OpERA, IV, 254, quoted in MackinTosH, Discourse (ed. 1835), 20. 

89 HERON, 256: “Doneau taught a contrary doctrine to that of Cujas. With him 
law was a sort of geometrical system and method of deciding all civil and political 
affairs.” 
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Here too there are jurists who limit their vision to the given law 
and others who look about for new ideas and standards, though the 
range of activity of both classes is necessarily limited. What can 
the restless spirit do when set down amid a group of glossators 
with a perfect, or supposedly perfect, code — in modern Germany, 
for example, or in France of the last century? In both of the 
instances mentioned the most popular avenue of escape has been 
through comparative law. Among the great names in nineteenth 
century France in this field are Fustel de Coulanges, Dareste, 
Gide, Laveleye, Letourneau, Tarde, Arbois de Joubainville, the 
brothers Révillout, in the department of comparative legal history; 
and in the field of comparative contemporary law France has 
long been in the lead. There was a chair of Comparative Law at 
the Collége de France as early as 1830, and another, limited to 
Criminal Law, at the Sorbonne.*° The French Société de Légis- 
lation Comparée, founded in 1869, is the oldest of its kind. Only 
recently has Germany rediscovered this field and taken possession 
of it through the work of Josef Kohler (b. 1849) and his associates. 
The German societies for the study of Comparative Law are a 
generation younger than the French.” Nineteenth-century 
Italy, like France, was equipped with a code. Though it was not 
a native code, though Italian nationality had reached its lowest 
point, in the middle of the century Emerico Amari (d. 1870) pub- 
lished his “Critica di una scienza della legislationi comparate,” 





9 Cf. the French works showing an interest in comparative law shortly after the 
Code. In Camus, Proression p’Avocat, vol. II (5 ed., 1832) there are four- 
teen works (Nos. 1998-2011) on DROIT ROMAIN CONFERE AVEC LE DROIT FRANCAIS 
NOUVEAU, and six (2012-17) on DROIT FRANCAIS ANCIEN CONFERE AVEC LE NOVEAU. 
Cf. also No. 129. Several English works were produced directly under the influence 
of the French Code, e. g., BLAXLAND, CopEx (cited below, note 91), and Bryant 
BARRETT, CopE NAPOLEON, verbally translated, to which is prefixed an Introductory 
Discourse containing a succinct account of the civil regulations, comprised in the 
Jewish Law, the ordinance of Manu, the Ta Tsing Leu Lee, the Zend Avesta, the Laws 
of Solon, the Twelve Tables of Rome, the Laws of the Barbarians, the Assizes of 
Jerusalem, and the Koran, 1811. 2 

9 GESELLSCHAFT FUR VERGLEICHENDE RECHTS- UND STAATSWISSENSCHAFT, 1893; 
INTERNATIONALE VEREINIGUNG FUR VERGLEICHENDE RECHTSWISSENSCHAFT UND 
VOLKSWIRTHSCHAFT, 1894. The (English) Society of Comparative Legislation was 
founded in 1894. Though Sir Henry Maine had been appointed Professor of Historical 
and Comparative Jurisprudence at Oxford in 1869, the name assumed by the English 
Society shows the influence of a French model, rather than a direct continuation of 
Sir Henry Maine’s influence. The Comparative Law Bureau of the American Bar 
Association was founded by a small group in 1908. ; 
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a work in comparative legal history, or Comparative Jurisprudence 
in the modern sense. Though a little attention is being paid to 
Comparative Law in England and America today, for an exact 
parallel we should have to go back to the days when English 
justice was still untempered with Equity. Here we find little 
worthy of the name of jurisprudence, but we do find several com- 
parativists who bear a remarkable likeness to the latest Germans 
in their general attitude. Sir John Fortescue (d. circa 1476), for 
example, has a good word even for the criminals of his own country, 
as compared with those of France.* We have already seen how 
in the ancient world the observation of the differences between 
the strict law of Rome and the laws of the Italian gentes served 
as a stepping stone to Equity. The next great Comparative 
period in the history of Roman Law came when Imperial and 
Christian law became definite enough to clash. In one form or 
another this lasted throughout the Middle Ages, Pope and Emperor 
jealously watching each other’s dominion. The motive for the 
study of foreign systems is not always the same.™ Indeed, the 
Roman story would have us believe that the method was once 
adopted as the basis of codification. Greek tradition attributes 
the collecting of constitutions to Aristotle for the purpose of 


analysis. Leibnitz once tossed off the idea that there ought to be 
a theatrum legale, a universal historical and comparative survey 
of legislation. Montesquieu saw in a comparative study a means 
of shaking the faith of his countrymen in the immutability of law. 





® Str Jonun Fortescue, De Lauprsus Lecum ANGLIAE, CC. XIX-XXIII, 
XXVIII, XXIX, XXXV, XXXVI, XXXVIII-XLIII. In fact most of the inter- 
vening chapters are developments of the differences between English and foreign laws. 
Cf. also his DE DOMINIO REGALI ET POLITICA called also THE DIFFERENCE BETWEEN 
AN ABSOLUTE AND LIMITED MONARCHY AS IT MORE PARTICULARLY REGARDS THE ENG- 
LIsH CONSTITUTION (ON THE GOVERNANCE OF THE KINGDOM OF ENGLAND). In this 
connection should be mentioned the comparisons of systems actually taught and 
used in England, that appeared from time to time: CHRISTOPHER SAINT GERMAN, 
DIALOGUS DE FUNDAMENTIS LEGUM ANGLIAE ET DE CONSCIENTIA (Doctor AND STU- 
DENT), 1523; WILLIAM FULBECKE, A PARALLEL OF THE CrIvIL, CANON AND COMMON 
Law, 1602; THomas Woop, A NEW INSTITUTE OF THE IMPERIAL OR CrviL LAW WITH 
NOTES SHOWING . . . HOW THE CANON Law, THE LAWS OF ENGLAND AND THE LAws 
AND CUSTOMS OF OTHER NATIONS DIFFER FROM IT, 1704 (4 ed., 1730). GEORGE BLAx- 
LAND, CopEX LEGuUM ANGLICANARUM, OR A DIGEST OF THE PRINCIPLES OF ENGLISH 
LAW ARRANGED IN THE ORDER OF THE CODE NAPOLEON, 1839. 

% Cf. note 58, supra. 

%* Cf. Sir Frederick Pollock, “ The History of Comparative Jurisprudence,” JouRN. 
Soc. Comp. LEGIS., N. S., 1903, No. 1, 74-89. 
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Maine used it as a key to English legal history.* Nineteenth- 
century ethnologists and anthropologists with no particular juristic 
purpose (except as such may have been implied in their several 
racial theories) have come to it through the path of comparative 
philology or folklore. Occasionally our legislatures investigate 
the work of other legislatures to help them in their peculiar prob- 
lems. In fact a comparison of laws may be found useful and 
interesting in any stage of the law for one purpose or another. 
Still there are times when great thinkers reject “a useless quintes- 
sence of all systems”’ in favor of ‘‘an accurate anatomy of one’s 
own,” % when jurisprudence will be explained as some treatment 
of a given body of law. In general, I believe that the Austinians, 
the historical jurists, and the constructive jurists of England 
"and America agree that our system of law is self-sufficient, and that 
it can be studied satisfactorily without reference to other systems. 
The comparative studies have their devotees, but their work is 
considered more or less ornamental. Even Sir Frederick Pollock, 
who has done his share to popularize it, tells us that the real 
trouble with Austin was not that he neglected other systems of 
law, but that he did not know enough about English law. Numer- 
ous are the opinions, and not surprising, in insular England that a 
jurisprudence limited to a single legal system is self-sufficient. 
Still there are occasions when it seems natural to turn to foreign 
systems and times when the attitude of the lawyer who in default 
of a-local authority cites a “‘well-reasoned”’ foreign case becomes 
chronic and epidemic. The force that drives men to look into 
foreign systems is not essentially different from that which drives 
our own lawyers from time to time to look into foreign digests — 
it is the earliest realization of the limits of the local system for 
theoretical as well as for practical purposes. Consequently the 
Comparative School is an after-product of an age of settled, codified 
law in the country from which it reaches out. This reaching out 
is apt to be fragmentary, sketchy, based on no general theory of 





% Cf. the opening lecture of his VILLAGE COMMUNITIES. 

% Oliver Wendell Holmes, Jr., “The Path of the Law,” 1o Harv. L. REv. 474. 
Not only has the study of, Roman Law been criticized but to its door has been traced 
much of the unsound doctrine that has crept into Anglo-American jurisprudence, 
and this by a teacher of Roman Law. Cf. Roscoe Pound in 30 Harv. L. REv. 219 f. 
(1917). “Thus both the schools of Anglo-American jurists [Analytical and Historical] 
were Romanized.” 
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inferiority, but only on practical needs. Indeed for practical 
reasons it is likely to be cloaked in the hypothesis that what is 
expressed in the foreign system is implied in our own. The other 
side, the side that resists importation, is the one that generally 
makes itself heard more clearly in the literature of the law. Fortes- 
cue and Saint German in England, like the earliest French com- 
parativists and the Germans of today, write apologetics. The 
last of these make out of their vergleichende Rechtswissenschaft an 
Universalrechtsgeschichte, a kind of history of civilization in which 
their own condition is shown as the grand climax towards which 
the universe has been striving all these years, and in which each 
nationality is given a little recognition for its own little contribu- 
tion to the final results.°’ Failure to correspond with modern 
German standards shows a defect in development whether found 
in Islam or in the Anglo-American system.®* Fortunately not 
all apologists go to this extreme. But all this vehemence is not 
wasted on denying what no one asserts, for in the current if 
not in the written jurisprudence of such periods, the dogma of 
the first days of the code is being seriously questioned. 


(f) Exegetical Schools 


Your true glossator in practice is concerned with the enforce- 
ment of the supposedly perfect code, and his theory seeks only 
the proper ways of explaining that code. It deals with herme- 
neutics or exegesis. Strangely enough, the word Jurisprudenz in 
Germany has come to stand for just this sort of activity, while 





97 Thus KoHLER, ENCYKLOPEDIE, 6 ed., 1902, 17-18: Die Universalrechtsgeschichte 
die man auch vergleichende Rechtswissenschaft zu nennen pflegt. Quoted by PoLtock, 
in Journ. Soc. Comp. LEGIs., N. S., 1903, No. 1, 76. Cf. also KoHLER, EVOLUTION OF 
Law, translated in Evolution of Law Series, vol. II, 3-9. After commenting on the new- 
ness of the science of Comparative Legal History (it was quite old in France), he re- 
marks: “‘ Evolution makes use of men and nations against their will. . . . We are now 
competent to appreciate the unending benedictions of culture. . . . If one speaks con- 
stantly of the barbarism of earlier legal systems, it is not to commend as worthy of 
imitation, but as an object of the movement of culture.” The aim of the study is to 
“discover what was the elastic force, and what the machinery which lifted humanity 
from one level of development to another, until culture and even superculture, replaced 
the rudest forms of existence.” Cf. also his PartosopHy or LAw (MopERN LEGAL 
Purtosopuy Serres, No. 12), 11: “Neo-Hegelianism . . . in close touch with the 
universal study of law introduced anew into this study [Philosophy of Law] the doctrine 
of Evolution.” 

% Cf. his ParLosopny or LAw, 1096. 
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Rechiswissenschaft and Rechtsphilosophie have been coined for 
our own denotations of the term. But even their Rechtswissen- 
schaft is now primarily the scientific study of the code. Such a 
book as Karl Gareis on the “Science of Law” (1887, English trans- 
lation, 1911) could not have been written but in a country con- 
templating a code. It is not of the Analytical School but of the 
Exegetical, for it does not analyze the law, it only analyzes the 
“‘Biirgerliches Gesetzbuch.” ‘It may be admitted,” says Dean 
Pound in his Introduction to Gareis on ‘‘Rechtswissenschaft,” 
“that a systematic survey of the materials of jurisprudence might 
easily fail because of over-abstractness. But recent German 
texts err, if at all, in the opposite direction. At every point the 
text is fastened firmly to the German Civil Code.” * France a 
hundred years ago produced exactly this kind of work on the 
“Code Napoléon.” The remnants of our own Analytical School 
may survive to join hands with the Exegetical School that will 
have to appear as our codifications progress; but consciously or 
unconsciously they will have to abandon all concepts of “law in 
general”’ in doing so. Perhaps we should deny the name “ Juris- 
prudence” to this purely interpretative work. It seems to be the 
vanishing point of theories of law. But it too has its definition of 
law. Law is positive law. Legislation is its normal form. Phi- 
losophy, history, analysis, comparison, all have their places here, 
but they are subordinate places. They become the handmaids 
of Exegesis. 





9 Kohler has also worked along these lines, frankly in his numerous monographs 
on particular branches of the law and in his LEHRBUCH DES BURGERLICHEN RECHTS 
NACH DEM BURGERLICHEN GESETZBUCHE (1904-06), and not so frankly in his LEurR- 
BUCH DER RECHTSPHILOSOPHIE (1909) where he is constantly pretending to reach the 
same conclusion as in his work on the German code. 

100 The first annotations of the Cope Napotfon, now long forgotten, are listed in 
Camus, PRoFEssion pD’Avocat, vol. II (5 ed., 1832). One of the most notable works 
mentioned is TouLLieRS, LE DROIT CIVIL FRANCAIS, SUIVANT L’ORDRE DU CODE; 
OUVRAGE DANS LEQUEL ON A TACHE DE REUNIR LA THEORIE A LA PRATIQUE, I811. 
According to Dupin, the learned editor of Camus, this is “sans contredit, le plus 
parfait de tous ceux qui, jusqu’d présent ont paru sur le Code Civil.” The great work 
of A. DuRANTON, COURS DE DROIT FRANCAIS SUIVANT LE CoDE Civit, 1828-32 had 
just appeared. Though echoes of the droit naturel were still being heard in France 
during this period, the hopelessness of a jurisprudence based on it in the face of 
the code is reflected in L’HERBETTE, DISCOURS SUR LES CAUSES DE LA STAGNATION 
DE LA SCIENCE DU DROIT EN FRANCE, printed with his InrropucTion A L’ETUDE 
PHILOSOPHIQUE DU DROIT, 1819. 








HARVARD LAW REVIEW 


THE IMPORTANCE OF POPULAR JURISPRUDENCE 


I have drawn my illustrations from the great names among 
the world’s jurists. To a very great extent they represent the 
best opinions and the most potent opinions current in their times. 
Here and there a genius — a Bacon, a Leibnitz, a Vico, a Bentham, 
or a Maine — stands head and! shoulders above his surroundings, 
or an eccentric person — perhaps some of the same names could 
be repeated as examples — deliberately withdraws from his associ- 
ates. In one sense the very greatest exponents of each juris- 
prudence stand somewhat aside from the smaller advocates, the 
blinder partisans. But our present study is concerned with large 
movements, general trends. We must remember that the con- 
nection between the jurisprudence of an epoch and its practices 
is not limited to the jurisprudence of the chair, the professoren- 
philosophie der philosophie-professoren. Popular jurisprudence, ~ 
that of the man who does not know that he has any jurisprudence, 
is elevated to a position of importance and influence. It is hardly 
to be expected that the general practitioner will form a lasting 
alliance with any one school: today he needs a strict construction, 
tomorrow a loose one may help him; in one case he insists that 
he cannot find it in the bond, in another he finds it necessary to 
appeal to a higher law in which justice is tempered with mercy. 
Only judges and professional law teachers seem able consciously 
to align themselves with the schools, and it is significant that 
in America the development of a teaching profession coincides with 
the awakening of interest in jurisprudence. But the practitioner 
too is carried along with the trend of the times and helps to control 
it. I know that there is a great temptation among the learned to 
despise the juristic theories of the American lawyer brought up on 
the first chapters of Blackstone, and to sneer at those who seem 
to be discovering principles that are all but discarded in some 
more “advanced” country; but unless one’s jurisprudence is 
to progress step by step with his law, jurisprudence will remain 
im juristischen Begriffshimmel and be despised by the practical 
lawyer. We cannot import a ready-made jurisprudence from 





101 Thus it has been pointed out as a reproach that the American historical school 
resembled the older German school. 
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Germany without importing its code, and for that matter its whole 
Kultur? We must make our own jurisprudence out of the raw 
materials found in our law and in the popular mind. Of course, 
we can be helped by the experience of othets. Thus, so long as 
we are going through a consciously constructive period our theories 
will be more like those of Jhering than like those of Kohler. We 
still have a “‘struggle for law,” and cannot look down from the 
benign heights of a perfect legal system on the imperfect specimens 
around us, either to correct their defects or benevolently to assimi- 
late their virtues. When an American jurist argues for “realism 
in Constitutional Law” he is following in the footsteps of the 
man who first condemned the jurisprudence of concepts in Ger- 
many and ennobled the jurisprudence of everyday life.’ Our 
theory must smack of the periods of the making of great codes, 
rather than of the periods of their use. Thus Glossatorial Germany 
may honestly argue from the fact that International Law is not 
written, that it is not law. To Anglo-American jurists, the 
influence of Austin notwithstanding, it is law because history 
has made it, or if it is not law it would at least seem reasonable 
that. we should enact it — perhaps through a League of Nations. 
Public opinion under neither system would be greatly influenced 
by the Grotian basis of International Law, the Law-of-Nature 
theory; though French and Italian public opinion probably would. 
Perhaps it is going too far to search in general history for the 
remote effects of popular jurisprudence, but when the history of 
law is completely written we can confidently expect that popular 
jurisprudence will be given its due place as a concomitant, if not 
a cause and effect, of other more tangible developments. It is at 
least no accident that one section of the American Bar is still 





10 Cf, Robert Ludlow Fowler, 27 Harv. L. Rev. 718, “The New Philosophies of 
Law,” page 720: “Now it is indubitable that the science of the law of Germany is 
not the science of the law of English-speaking countries.” If to Judge Fowler’s vertical 
division of jurisprudences by countries, we add a horizontal division on the basis of 
stages of development we can almost reconcile the views so pointedly contrasted in 
27 Harv. L. REv. 

108 Cf, Felix Frankfurter, “Hours of Labor and Realism in Constitutional Law,” 
29 Harv. L. REv. 353 (1916). 

104 Kohler’s discussion of International Law at the end of his PatLosopay or Law 
(1909, Eng. tr. 1914) is a remarkable presentation of the German point of view in the 
World War, particularly 301, 303, and 306-307. Lasson also denied that Interna- 
tional Law had any legal basis. Cf. BEROLZHEIMER, 258. 
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going to school to Maine and Savigny, while another section is 
endeavoring to lead the way to a Zweck im Recht. 


THE INDIRECT TEACHING OF JURISPRUDENCE 


The American Bar ‘going to school” suggests the final thought 
that this popular jurisprudence is not generally disseminated by 
conscious teaching. It is caught in the courtroom more from the 
manner than from the matter, and taken for granted in the class- 
room in its methodology. There is a palpable connection between 
our conception of what law is, and our way of handing it down to 
the next generation. The Inns of Court flourishing while law was 
a philosophy, a spirit to be inhaled, or swallowed with one’s meals, 
a mystery into which to be initiated, broke down when Blackstone 
showed that it was a series of principles to be-learned. The Uni- 
versity class was to take the place of the legal monastery. But 
was not this change a reversion to type? Coke, it will be remem- 
bered, that incarnation of the common law as opposed to equity, 
lamented the decline of the ancient system of readings, a system 
under which the Inns of Court had practically been universities 
of strict law. The revival of readings in the early nineteenth 
century and the other changes in the system of education, includ- 
ing the establishment of examinations for admission to the bar 
(1827), represent a veering to the analytical branch of the principle- 
school, the only branch that had any life remaining in it after the 
crystallization of Equity under Lord Eldon and his immediate 
predecessors. The analytical attitude finds its expression in the 
lecture and text-book methods of teaching law for the next two 
generations. The law to the great imitators of Blackstone, 
regardless of how they phrased it in their needless introductions, 
was a body of principles, perhaps a perfect body of principles. As 
the consciousness that these principles were not immutable was 
forced upon the lawyers, however (when it became necessary to 
explain, for example, that only so much of English Law as was appli- 
cable to American conditions had been received in this country) ,!” 
the analytical presentation seemed to be doomed. True, a new 
method of teaching was not substituted as early as it could have 





10 First InstiTuTE, I, 280. Cf. BERNARD W. KELLEY, A SHort History OF THE 
ENGuIsH Bar, 1908, 51 ff. 
106 F.g., Story, J., in Van Ness v. Pacard, 2 Pet. 144 (1829). 
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been logically,!°” but eventually the analytical text-books and 
lectures passed away * before the study of cases which implies 
all that the Historical School stands for. And today rumblings 
are being heard against the tacit assumption of our schools that 
the common law is a growth independent of the courts that enforce 
it or the governments that sanction it. Our ignoring of the 
relation of the state to the law and, in fact, of all statute law cannot 
go on forever. Dean Wigmore’s courses in Legislation are an echo 
of the Constructive School."° Will the next generation be ponder- 
ing over excerpts from the code, and will it spend its time studying 
out the implications of every word, using history to fill in the gaps 
with ‘‘Encyklopedie”’ as the frame, and hermeneutics as the general 
content of the course —as they do in the German law schools 
today? One can hardly expect such sudden changes in the habits 
of the most conservatizing of professions. Still the need of a study 
of statutory interpretation is already foreseen here,“ and other 
changes will follow. But stare decisis and all that it implies will 
probably retain a great part of its hold upon us. It seems that in 
every legal system one of the instrumentalities of development 
predominates over the others, without however excluding any of 
them. Is this mere accident, or can the ethnological jurists help 


us here? Glossation seems to have impressed itself on Jewish 
law so that its typical text-book is a gloss upon a gloss, with mar- 





107 John Henry Wigmore, “Nova Methodus Discendae Docendaeque Jurispru- 
dentiae,” 30 Harv. L. REv. 812 (1917). 

108 Even the “elementary” or “general” courses have had a hard and losing fight. 
Cf. Association of American Law Schools, REPoRT, 1902, remarks by Joseph Henry 
Beale, 45, and the lively discussion, 11-31; REPORT, 1903, 23, Simeon Eben Baldwin, 
in defense. Prof. Josef Redlich recommended such a course in his report on THE CASE 
METHOD IN AMERICAN LAw ScuHoots (1914), to the Carnegie Foundation, but it was 
generally disapproved in the discussion at the meeting of the Ass’n of Am. Law Schools 
in 1915, REPORT, 1915, 77. ff. 

109 Prof. Albert Martin Kales and Mr. Herbert Pope have been especially insistent 
on this point. See REPORTS OF THE AMERICAN BAR ASSOCIATION, vol. XX XI, 1012-27, 
and 1091-1119; REPORTS OF THE Ass’N oF AM. LAW SCHOOLS, 1907, 82; 1915, 109, I12; 
4 Itt. L. Rev. 11; 21 Harv. L. REv. 92; 24 ib. 6. 

110 Cf. Ass’n Am. Law Schools, REPORT, 1915, 34-47. 

11 Prof. Ernst Freund has taken the lead in this work: “The Interpretation of 
Statutes,” 65 U. or Pa. L. REv. 207 (1916); A CoursE IN STATUTES, A3s’n of Am. Law 
Schools, REPORT, 1916, 160-165. Several law schools now offer courses in Statutes. 
A widespread interest in the subject of interpretation is also reflected in the recent vol- 
ume of select essays on THE SCIENCE OF LEGAL METHOD (MopERN LEGAL PHILOSOPHY 
SERIES, No. 9), 1917- 
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ginal glossations. In Roman-Continental Law, codification reached 
such perfection that it has obscured the value of judicial prece- 
dents. Its typical text-book is the volume of “Institutes.” In 
Anglo-American Law, Commentation seems to have made case- 
law the predominant element, even while our statutes, codes, and 
constitutions are fresh and vigorous. 

In conclusion: there is a place for each school of jurisprudence 
in connection with the particular law out of which it grows, just 
as each grammar is fitted to the language that it describes.’ 
There are perhaps permanent and universal elements in grammar 
and in jurisprudence —if there are any permanent and universal 
traits in human nature — but it is as unsatisfactory to teach 
English law with German jurisprudence as to teach the English 
language with German grammar. Neither should we condemn 
the jurisprudence of a past age for its failure to meet our present 
problems, any more than we should condemn the double negative 
in the grammar of Chaucer’s day. At present our problems in 
this country have to do with a final dash of legislation before 
codification settles in our bones. The jurisprudence of modern 
American life has not yet been written, yet enough has been said 
_and done to show that to represent the needs of our day it must 
deal with law in a manner that will do justice to the social changes 
and discoveries that lie immediately behind it. But in accepting 
the program of the sociological jurist of the Constructive School 
for today, we do not close our eyes to what Dicey would call “cross 
currents” from past and future systems, that save us from the 
tyranny of ideas. Granting the predominance of a school today 
in America, we neither regret its absence in the past nor prophesy 
its continued endurance here or imitation abroad. May we not 
accept the doctrine of the relativity of jurisprudences? It is 
unfortunately true that most of the writers on jurisprudence 
who pass in review the systems of the past do so only to show that 
they have been discredited. In Germany the greatest of living 
jurists while preaching the doctrine of relativity as applied to laws, 
even to the extent of justifying slavery, is so far from a recognition 





12 Cf. HOLLAND, op. cit. ch. I. In this connection the value of the Separate Course 
in Jurisprudence has been discussed. But after a student has learned law by one of 
these methods referred to in the text, it is not a hopeful task to make of him a jurist 
of a type inconsistent with the assumptions back of all of the work of his teachers by 
merely adding a formal course in jurisprudence to what he has already learned. 
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of the relativity of jurisprudences that he blushes for some of his 
predecessors, and asks that others be buried and forgotten because 
they fail to embody his doctrines. At best their appearance is to 
be tolerated as a ‘“‘necessary disease” or, as one of his contem- 
poraries would say, for the propagation of more or less useful 
“illusions.” But in this country it is hoped that the protagonists 
of the new movements well trained in the school of history, and 
willing — perhaps too willing —to lend an ear to every foreign 
system, will not demur to the suggestion of relativity, for they 
must frequently have observed that jurisprudence has a continuing 
history as well as law. They have learned that “every man is 
the child of his age’ — and jurists are men. 


Nathan Isaacs. 
CrncinnaTI LAw ScHOOL. 








HARVARD LAW REVIEW 


THE SHERMAN ACT 
I 


PROBLEM OF CONSTRUCTION 


HE Sherman Act has given the federal government an oppor- 
tunity to deal through its judicial department with contracts, 
combinations, and conspiracies in restraint of trade, monopolies, 
and attempts to monopolize.! 
The first sentence of the act declares certain contracts, combina- 
tions, and conspiracies to be illegal generally. It reads: 


“Every contract, combination in the form of a trust or otherwise, or 
conspiracy, in restraint of trade or commerce among the several states, 
or with foreign nations, is hereby declared to be illegal.” 


Section 2, which speaks of monopoly or attempts to monopolize, 
merely declares that: 


“Every person who shall monopolize, or attempt to monopolize, or 
combine or conspire with any other person or persons, to monopolize 
any part of the trade or commerce among the several states, or with 
foreign nations, shall be deemed guilty of a misdemeanor.” 


There is no explicit provision that the acts of. monopolizing or 
attempting to monopolize are generally illegal. Nevertheless, 
monopolies and attempts to monopolize are properly regarded 
as prohibited, Whether this is because monopolies or attempts 
to monopolize are really included in the prohibition of the first 
section, or because they are made illegal by the second section, 


1 Standard Oil Co. v. United States, 221 U. S. 1, 31 Sup. Ct. 502, [1089].* (“The 
debates show that doubt as to whether there was a common law of the United States 
which governed the subjects in the absence of the legislation was among the influences 
leading to the passage of the act.’’) 

21 Conc. REC. 3151-3152: “Mr. Kenna. If the Senator will permit me, I should 
like to ask him whether a monopoly such as he defines is prohibited at common law. 
I ask the Senator from Massachusetts whether a monopoly coming within the definition 
which he gives is prohibited at common law. Mr. Hoar. I so understand it. Mr. 
_ Kenna. Then why should this bill proceed to denounce that very monopoly? Mr. 
Hoar. Because there is not any common law of the United States.”’ 

* Figures in brackets refer to pages in Kates, CASES ON CONTRACTS AND CoM- 
BINATIONS IN RESTRAINT OF TRADE. 
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is immaterial. Indeed, the United States Supreme Court in the 
Standard Oil Case suggests that the second section may include acts 
which were not covered by the first.” 

The most important question regarding the construction of the 
Sherman Act is this: Does the prohibition of the act apply to 
every contract, combination, and conspiracy which is (however 
slightly) in restraint of trade, according to the literal significance 
of those words; or does it apply only to every illegal contract, 
combination, or conspiracy in restraint of trade — the determina- 
tion of what contracts, combinations, and conspiracies are illegal 
because in restraint of trade being left to a standard outside of 
the act? In short, does the act by its terms prohibit any specified 
conduct, or does it simply induct the federal courts into a new 
federal jurisdiction there to operate and obtain results based on 
some standard outside the terms of the act? 

There are three ways of describing this outside standard: It 
may be called the standard of the common law. It may be described 
as the fiat of the court itself, based upon its collective judgment 
and reason. It may be referred to as an authority to obtain results 
just as a common-law court reached them, 7.e¢., by the exercise of 
a certain technique of judicial reasoning, which includes a con- 
sideration of the conclusions which other common-law courts 
have reached, while at the same time exercising the power to 
examine the basis for the results which other courts have obtained 
and possibly reaching a different conclusion. Characterizing the 
standard as that of the common law really is not different from 
describing it in the other two ways, because the Supreme Court of 
the United States must always remain the final judge of what 
the common law which it adopts may be. That introduces into the 
standard the fiat of the court or the technique of judicial rea- 
soning used by common-law courts. Referring to the standard 
as the fiat of the court is not different in fact from describing it 





2 Standard Oil Co. v. United States, 221 U. S. 1, 31 Sup. Ct. 502, [1098]. (“In other 
words, having by the first section forbidden all means of monopolizing trade, that 
is, unduly restraining it by means of every contract, combination, etc., the second 
section seeks, if possible, to make the prohibitions of the act all the more complete and 
perfect by embracing all attempts to reach the end prohibited by the first section, 
that is, restraints of trade, by any attempt to monopolize, or monopolization thereof, 
even though the act by which such results are attempted to be brought about or are 
brought about be not embraced within the general enumeration of the first section.’’) 
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as based upon a certain technique of judicial reasoning. It is 
objectionable because it suggests arbitrary action by the court 
instead of action based upon a recognized judicial process of reason- 
ing. The three methods of describing the standard outside the 
act, therefore, really come to the same thing; but the third method 
is the most complete and the fairest way to describe the standard 
referred to. We may call it for the sake of brevity ‘‘the standard 
of reason which had been applied at common law.” 

Our principal question of construction of the Sherman Act then 
is: Does the act by its terms prohibit any specified conduct, or 
does it simply induct the federal courts into a new federal juris- 
diction there to operate and obtain results in accordance with 
“the standard of reason which had been applied at common law’’? 
The latter view has now been accepted, but not before the court 
seemed to have committed itself to the former. The decisions of 
the United States Supreme Court will therefore be examined with 
a view to showing that the results reached are consistent with the 
application of the standard of the common law and the standard 
of reason which had been applied at common law, and inconsis- 
tent, in'some instances, at least, with the view that the Sherman 
Act on its face specified the conduct prohibited without reference 
to any standard outside the act. Then the dicta of the court will be 
examined to show how the court, after first taking the view that the 
act specified the conduct prohibited without reference to any out- 
side standard, abandoned that position and adopted the view that 
the conduct prohibited was to be determined in accordance with 
the “‘standard of reason which had been applied at common law.”’ 

The principal difficulty in applying the Sherman Act is, there- 
fore, not strictly one of construing its terms, but in determining 
what acts in restraint of trade and in the furtherance of monopoly 
are illegal according to ‘‘the standard of reason which had been 
applied at common law.” How shall the judicial discretion which 
the act vests in the court, to declare some contracts, combinations, 
and conspiracies in restraint of trade to be legal and others illegal 
be exercised? The uncertainty which arises from the operation of 
such a judicial function is no greater than that which attends any 
new course of decision by common-law courts.’ . 





3 It is, of course, arguable that the results reached by the court, while arrived at 
slowly and piecemeal, and with considerable expense to the individuals who litigate, 
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II 


THE DECISIONS OF THE UNITED STATES SUPREME COURT 
UNDER THE SHERMAN ACT 


(a) Contracts Accompanying the Sale of a Business 


Cincinnati Packet Co. v. Bay* presents the question of the 
validity of a restrictive covenant accompanying the sale of a 
business. The covenant is limited in time and not broader than 
the scope of the seller’s business. It is just the sort that would 
have been valid at common law. It was held valid under the 
Sherman Act.® If the Sherman Act prohibited all contracts which 
restrained trade, however slightly, surely this would have been 
one of those that would be void. 

In Shawnee Compress Co. v. Anderson ® we have a plain case, so 
far as the record in the Supreme Court of the United States is 
concerned, of many leases with restrictive covenants, all secured 
for the purpose of creating a combination and with the intent to 
monopolize the business. At common law this would have been 
an illegal attempt at monopoly. It was held illegal under the 
Sherman Act. 


(b) Exclusive Contracts of Sale and Purchase 


Continental Wall Paper Co. v. Voight’ is of little value so far as 
the application of the Sherman Act is concerned. The case arose 
on demurrer to a defense which set out a combination of ninety- 
eight per cent of the manufacturers of wall paper which entered into 
exclusive contracts with jobbers and retailers all over the United 
States. This made in fact a combination between the manufac- 
turers, jobbers, and retailers, with the intent to monopolize and 





are better and will last longer than if Congress had attempted a priori to prohibit 
certain definite acts, or to break up any clearly defined status. 

4 200 U. S. 179, 26 Sup. Ct. 208. 

5 United States v. Trans-Missouri Freight Association, 166 U. S. 290, 17 Sup. Ct. 
540, [878]. (“A contract which is a mere accompaniment of the sale of property, 
and thus entered into for the purpose of enhancing the price at which the vendor sells 
it, which, in effect, is collateral to such sale; and where the main purpose of the whole 
contract is accomplished by such sale, might not be included within the letter or 
spirit of the statute in question.’’) 

§ 209 U. S. 423, 28 Sup. Ct, 572. 

7 212 U.S. 227, 29 Sup. Ct. 280. 
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exclude from the business everybody else. The case is so plainly 
one of an attempt to monopolize which would have been illegal at 
‘common law that the court spends only a few lines in stating in 
substance that it assumes the illegality of the combination. 


(c) Contracts to Keep up the Price on Resale 


Dr. Miles Medical Co. v. Park & Sons Co.* might appear to be 
a case where the Supreme Court had held contracts, or a combina- 
tion to be in violation of the Sherman Act, which would not have 
been invalid at common law.’ It might be used, therefore, to 
indicate that the Sherman Act was broader than the common law. 
But this is not so. The Supreme Court of the United States is the 
sole judge of what is the common law which it recognizes as the 
standard to be used in applying the Sherman Act. It may have 
determined, as it had a right to do, what it considered to be the 
common law applicable, and that this common law required the 
result reached in the Dr. Miles Case. 

In the same way, if the Supreme Court of the United States 
should in operating under the Sherman Act hold that a contract 
by the purchaser of a mule not to use any currycombs on it except 
those furnished by the seller was illegal; that a contract by the 
purchaser of a picture not to use any cleaning or preservative 
material upon it except that furnished by the seller was illegal; 
and that similarly a contract by the purchaser or licensee of a 
patented article that he would use with it only unpatented acces- 
sories sold by the seller or licensor was illegal, we should not 
have a decision that the Sherman Act is broader than the common 
law, but merely that the United States Supreme Court is the final 
judge of what the common law, which it purports to follow, may be. 





8 220 U. S. 373, 31 Sup. Ct. 376, [838]. 

® Elliman, Sons, & Co. v. Carrington & Son, [1901] 2 Ch. 275; Grogan v. Chaffee, 
156 Cal. 611, 105 P. 745; Garst v. Charles, 187 Mass. 144, 72 N. E. 839; Garst 2. 
Harris, 177 Mass. 72, 58 N. E. 174; Clark v. Frank, 17 Mo. App. 602; New York 
Ice Co. v. Parker, 21 How. Pr. 302. 
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(d) Combinations 
COMBINATIONS OF TRANSPORTATION UNITS 


The basis for the decisions in the Trans-Missouri Freight Asso- 
ciation Case and the Joint Traffic Association Case" is clear. 
The railroads operated under special franchises. The public was 
excluded from the business in general. If two were let into the 
business, the public policy was made plain that they should com- 
pete, and as all the rest of the public was excluded, the two had 
a monopoly except for the competition between themselves. 
When, therefore, they united, they not only violated the declared 
public policy in favor of competition, but they achieved an actual 
monopoly. All combinations of public utilities, which can operate 
only under special franchises so that the public generally is ex- 
cluded from the business, are therefore illegal per se at common 
law. Hence, such combinations are illegal per se under the Sher- 
man Act where interstate or foreign commerce is involved. So 
far, therefore, as railroads are concerned, the proposition is liter- 
ally true, that under the Sherman Act every restraint of trade by 
combination and every attempt to monopolize by combination is 
illegal. This, however, is not because of any language of the 
Sherman Act, but because of the standard of the common law or 
the standard of the rule of reason which the Sherman Act adopts. 

This ground for the decision in the Trans-Missouri Freight 
Association Case appears rather vaguely in the opinion of the court. 
If the case had been put squarely and solely upon this ground much 
subsequent difficulty would have been avoided. 

The Northern Securities Case ” is to be supported on the same 
basis as the Trans-Missouri Freight Association and Joint Traffic 
Association cases. The actual decision is therefore confined to the 
cases where public utilities which must have special franchises 
under which to operate are combined. In this view it would 
make no difference whether the combination were by a holding 
corporation or an individual. The suggestion of Mr. Justice Brewer 
and of Mr.: Justice Holmes that an individual could have bought up 
the stock control of both roads cannot be sustained. 





10 166 U.S. 290, 17 Sup. Ct. 540. 
1 171 U.S. 505, 19 Sup. Ct. 25. 
2 193 U.S. 197, 24 Sup. Ct. 436. 
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The opinion of the majority contains no suggestion, however, of 
the proper basis for the result. It serves up cases of combinations 
of coal companies, trading and manufacturing companies, as if 
the court were entitled to treat combinations of railway corpora- 
tions operating under special franchises in exactly the same way 
as it was combinations of trading and manufacturing corporations. 
Furthermore, much language in the opinion will justify the in- 
ference that the court was not only making no distinction between 
combinations of public utilities using special franchises, and trad- 
ing and manufacturing units, but was asserting that no combina- 
tion which eliminated competition between the units would be 
legal. It was this apparent position on the part of the court that 
raised the storm of protest against the Northern Securities Case. 
Even Mr. Gray ® insisted that the court had in fact held that the 
elimination of competition between any units engaged in interstate 
commerce would be illegal." 

All the difficulties with the Northern Securities Case, and all the 
grounds for objection to it, are immediately eliminated when it is 
observed that the essential feature of the case was that the rail- 
roads combined were operating under special franchises which gave 
the competing roads together a monopoly as against the rest of 
the public, and also indicated a public policy that the railroads 
which had the special franchises to go into the railroad. business 
should compete. It is not to be expected that Mr. Gray would 
disagree with the result of the Northern Securities Case based 
upon this fact. Without this element the case put by Mr. Gray 
concerning the three Jerseymen certainly presented no violation of 
the Sherman Act, and such a conclusion would not be at all incon- 
sistent with the result reached in the Northern Securities Case.” 





18 John C. Gray, “The Merger Case,” 17 Harv. L. REv. 474. 

“4 Mr. Gray put the following as containing all the essential elements of the North- 
ern Securities Case with the dramatic elements left out and picturesque ones substi- 
tuted: “Three Jerseymen, whom we will call Morgan, Hill, and Lamont, own each a 
cart and one horse. Their occupation is the carrying of eggs and chickens from the 
neighboring farmers to a market town over the New York border. They agree to form 
a corporation under the name of the Interstate Poultry Traffic Association. The only 
capital they turn in consists of their horses and carts, except a few dollars contributed 
to pay for their charter. Are they criminals liable to be fined $5,000 apiece and im- 
prisoned for a year?” 

4% The majority regarded the formation of the Northern Securities Company and 
its acquisition of stock as affecting interstate commerce so that it might be brought 
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The Union Pacific Case ® follows the Trans-Missouri Freight 
Association and Joint Traffic Association cases and the Northern 
Securities Case. It holds that the mere union of competing rail- 
road corporations is illegal. 

The court emphasizes the application of the rule to railroads, 
but why a difference should be made between railroads and trad- 
ing and manufacturing units is not in the least hinted at. It is 
submitted that the fact that the railroads can be operated only 
under special franchises, and that the public generally is thus ex- 
cluded from the business, furnishes the true basis for the 
difference. 

The competition between the Union Pacific and the Southern 
was very much less conspicuous than the competition between the 
Union Pacific and the Northern Pacific. The Union Pacific ran 
from Omaha to Ogden and from Ogden to San Francisco over the 
Southern Pacific’s own line. It also ran from Ogden to Portland. 
From Portland to San Francisco it operated by steamer. The 
Southern Pacific ran from New Orleans to San Francisco via Los 
Angeles. The court assumed that a line shipping from New Or- 
leans in the Mississippi Valley competed with a line shipping from 
Omaha, that is to say, shipments to the Pacific from a large area 
east and west of the Mississippi might go as conveniently via 
New Orleans as via Omaha. Hence, though these terminals were 
1,000 miles apart or more, they were competitive. Then the 
Supreme Court found the principal competition at the other end 
of the line to be between the Southern Pacific to San Francisco 
and the Union Pacific to San Francisco via the Union Pacific’s 
own line to Portland, and then by water to San Francisco. 

It has been suggested that as a matter of fact both lines were 
competitive to San Francisco direct by rail, because the connec- 
tion between the Union Pacific and the Southern Pacific to San 
Francisco would be compelled by the Interstate Commerce Com- 
mission. It has been suggested also that both lines were competi- 
tive so far as foreign trade was concerned, because each reached the 
Pacific coast from the Mississippi Valley, and it was immaterial 





within the Sherman Act. Four judges dissented on this proposition. No comment is 
made on this phase of the case. Whether the interstate commerce act excluded the 
.Yailroads from the Sherman Act was a question fully argued and determined in the 
Trans-Missouri Freight Association and Joint Traffic Association cases. 
1% 226 U.S. 61, 470, 33 Sup. Ct. 53, 162. 
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for the purposes of foreign commerce whether they reached the 
same port or not. 

The court in the Standard Oil Case?” affirms the soundness of 
the result reached in the Joint Traffic Association cases.!* It refers 
to “the nature and character of the contract creating. ..a 
conclusive presumption which brought them within the statute.” 
This leaves much to be desired in the way of explaining why 
there should be a “‘conclusive presumption”? making a combina- 
tion of railroads illegal, while when manufacturing and trading 
corporations combined or occupied a preponderant position in the 
market, there was only a prima facie presumption which would 
bring them within the prohibition of the act. It is submitted that 
- the explanation already offered indicates the difference. 

In United States v. Terminal Railroad Association of St. Louis 
it was held that a combination of all the railroad terminal facilities 
of St. Louis under the control of less than all the companies under 
compulsion to use them was illegal. At the same time the court 
insisted that the combination of all such facilities under the control 
of all the companies under compulsion to use them, and open to 
the use of all on equal terms, would be legal. Such a combination 
it was declared could only further competition and commerce. It 
could not restrain or suppress either. Hence the court ordered a 
decree of dissolution, unless the defendant underwent a reorganiza- 
tion, as outlined by the court, which would make it a combination 
of all the terminal facilities, subject to the control of all the rail- 
roads under compulsion to use them and without discrimination 
against any. 

In United States v. Reading Company ™ the court held illegal, in 
accordance with the principle of the Northern Securities Case, a 
combination of competing railroads. The court also held the 
combination to be illegal under the principle established by the 
Standard Oil Case, because it was a combination of anthracite coal 
companies in a limited anthracite coal field together with the rail- 
roads serving the mines, which occupied a preponderant position 
in the anthracite coal business and had the actual intent and pur- 





17 Standard Oil Co. »v. United States, 221 U.S. 1, 21 Sup. Ct. soz. 
18 [1102.] 

19 224 U.S. 383, 32 Sup. Ct. 507. 

20 226 U.S. 324, 33 Sup. Ct. go. 
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pose to exclude others from the business, or suppress their com- 
petition, and thereby secure a monopoly. The facts which proved 
this were intricate and voluminous. The principle applied is clear. 


OF TRADING AND MANUFACTURING UNITS 


The case of Addyston Pipe & Steel Co. v. United States™ has 
already been fully dealt with.” The opinion in the United States 
Supreme Court makes the case one where the preponderant posi- 
tion in the business, as a result of combination by contract, caused 
the combination to be illegal. Whether this was because size 
and preponderant position by combination were per se illegal, or 
whether there was an unrebutted prima facie inference of illegality, 
does not appear. 

In Swift & Company v. United States * the decree attacked was 
entered upon demurrer to the bill, and the bill made a very plain 
case of excluding purposes and preponderant position on the part 
of the defendants. The preponderant position is set out. The 
defendants had control of about six-tenths of the entire trade. 
The illegal practices are set out. There was a secret arrangement 
on the part of the units in the combination not to bid against each 
other. There were also rebates and an assumption of control ™ 
of the market by fixing prices. 

In United States v. Kissel the only question was the sufficiency 
of a plea of the Statute of Limitations. It was sufficient if the acts 
constituting the offense were continuing. It was held that the 
acts were continuing. The case is of some value as making clear 
that in cases of illegal combinations, restraints of trade, -and at- 
tempts to monopolize, the combinations created not only may, 
but usually are, continuing wrongs. The court apparently had 
nothing to do with whether the particular scheme in question 
practiced was an unlawful or unfair method of competition 
or not. 

In Standard Oil Co. v. United States * we have a case where a 





2 3175 U.S. 211, 20 Sup. Ct. 96, [1047]. 

2 A. M. Kales, “Good and Bad Trusts,” 30 Harv. L. REv. 847. 
% 106 U. S. 375, 25 Sup. Ct. 276, [1056]. 

* A.M. Kales, “Good and Bad Trusts,” 30 Harv. L. REv. 852. 
% 218 U. S. 6o1, 31 Sup. Ct. 124. 

% 221 U.S. 1, 31 Sup. Ct. 502. 
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manufacturing and trading unit carrying on a business which was 
normally free to all, occupying a preponderant position in that 
business, had the purpose to use its power to exclude others, and 
did in fact do so by illegal and unfair methods of competition. 
This case together with the Tobacco Case *’ stands for the propo- 
sition that where these elements are presented the unit in question 
is an illegal attempt to monopolize and an illegal restraint of 
trade. 

That the business in question was normally free to all to engage 
in appears from the fact that it was a manufacturing and trading 
business — the manufacturing of refined oil and its sale and 
distribution. It was not a business depending upon special 
franchises.”® | 

As to the size of the unit: The evidence clearly showed that the 
Standard Oil Company of New Jersey held a preponderant posi- 
tion in the manufacturing and distribution of oil. There is a 
difficulty, however, in finding any passage in the opinion which 
describes the percentage of the total business which the Standard 
Oil Company did. 

It may be assumed that there was ample evidence of illegal and 
unfair methods of competition, particularly in the early stages of 
the Standard Oil Company. Curiously enough, however, the 
opinion of the court is very weak in setting forth any such methods. 
The passages which purport to deal with them contain many 
words which give an impression of weight by their sound; but a 
careful attention to what is said must leave the reader in doubt as 
to whether any of the suggested methods were illegal or unfair 
methods of competition. One is impressed by the fact that in 
various forms the Chief Justice has simply reiterated the fact that 
the Standard Oil Company was large and successful. What he 
says boils down to size and success. 

The whole case against the Standard Oil Company as made in 
the opinion of the court seems to rest upon the defendant’s attempt 
to monopolize by excluding others from the business. It is notice- 
able, however, that while the court talks about the intent to monop- 

7 United States v. American Tobacco Co., 221 U. S. 106, 31 Sup. Ct. 632. 

28 It has been suggested that as there were included in the Standard Oil Company 
many pipe lines operated under special franchises, the rule applicable in the Northern 


Securities Case might also have been invoked. But the opinion of the court does not 
suggest any such basis for its decision, and hence this aspect of the case is ignored. 
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olize, it does not specify that that intent is to be carried out by the 
use of illegal and unfair’ methods of competition. Yet that must be 
the assumption. An intent to succeed in business over rivals by 
the achievement of greater efficiency is not a crime or illegal at 
common law. The intent to monopolize in the opinion of the court 
arises only as a prima facie inference from size. The Chief Justice 
has used a great many and some very long sentences, but every 
time they are read carefully it will be found that all he has said is, 
that the Standard Oil Company was an organization of monstrously 
large size, and from this size, constantly referred to in various ways, 
the intent to monopolize is discovered. Nevertheless, it is said 
constantly that the intent to monopolize arises from size only as a 
prima facie inference or presumption. 

The character of the organization of the Standard Oil Company 
of New Jersey with respect to whether it was a combination of 
competing units, or even, properly speaking, a combination at all, 
requires attention. 

The Standard Oil Company of New Jersey as reorganized in 1899 
was the precise point of attack by the government. It was that 
organization which was dissolved by the decree. Of course, the 
decree did not permit the older organizations to step into the place 
of the Standard Oil Company of New Jersey, but required a dis- 
solution which created new operating units. 

The Standard Oil Company of New Jersey as organized in 1899 
was plainly not a combination of competing units. True, they may 
have competed years ago and before the Sherman Act, but when 
the Sherman Act was passed in 1890 they were all, or substantially 
all, already combined in the Standard Oil Trust and had ceased to 
compete, and the combination was legal so far as the federal law was 
concerned. It follows, therefore, that the Standard Oil Company 
of New Jersey was a combination of non-competing units which 
never had competed since the Sherman Act was passed. The elimi- 
nation of competition between the units combined before the Sher- 
man Act could not be urged as a ground of illegality under the 
Sherman Act. The legality or illegality of the Standard Oil Com- 
pany of New Jersey must have been determined with reference to a 
single combination of non-competing units. 

One may even doubt whether the Standard Oil Company of 
New Jersey was properly speaking a combination at all. When 
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the Standard Oil Trust was formed in 1882 it was perfectly legal so 
far as the federal law was concerned. It fepresented an effort at 
organization in larger units than formerly, in accordance with the 
demands of the industrial revolution which was in progress. If 
then it was not illegal — and it was not so far as the federal law 
was concerned since there was no Sherman Act — surely it must 
be regarded as a normal and proper method of creating a unit in 
the industrial world. Hence at the time of the Sherman Act the 
Standard Oil Trust was a normal, legal, and proper industrial unit. 
Only in a very popular sense was it still a combination. In dealing 
with it under the Sherman Act the court was simply bringing 
within its jurisdiction an industrial unit which was in existence 
and with respect to the legality of the original organization of which 
there could be no question. ' 

The Standard Oil Case, therefore, seems actually to hold that a 
unit, which started as entirely legal and which grew as its business 
succeeded until it held a preponderant position in the business, but 
which all the time had the intent to monopolize, would be illegal 
when it came to occupy the preponderant position. In short, it 
appears actually to hold that any unit, however formed, which 
secures a preponderant position by means however legal and proper, 
and which then acquires the intent to monopolize, becomes illegal. 
You do not need combination. You do not need a unit which is 
organized in a particular way. You do not even need the elimina- 
tion of competition between the units. You do not need abnormal 
growth, so called. What you do need is merely a preponderant 
position in the business coupled with an intent to monopolize. 

If A., for instance, as an individual, manufactured low-priced 
automobiles and had, by a process of the extraordinary growth of 
business, secured a preponderant position in the manufacture and 
sale of such cars, and if he should then as an individual start to use 
his power to exclude others by illegal and unfair methods of com- 
petition, or if there could be brought home to him the intent to 
monopolize by any other means, he would be carrying on business in 
violation of the Sherman Act. One does not quite see how equity 
could dissolve him, but indictment and injunction against the com- 
mitting of acts would probably be ample remedies. Would a court 
- of equity undertake to limit the size of his business and its output 
so as to reduce it to a unit not occupying a preponderant position? 
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Could it split up his business and require parts of it to be sold? 
There are difficulties here, but the main proposition that the in- 
dividual could violate the Sherman Act is sound. 

In United States v. Pacific and Arctic Railway and Navigation 
Company ”° the first and second counts of the indictment were sus- 
tained. They charged a combination between a steamship com- 
pany, a wharves company, and a railroad, which together occupied 
a preponderant position in the transportation service from ports in 
the United States to places in Alaska. This combination had the 
actual purpose to exclude others from this transportation service 
and to secure a monopoly, and attempted to carry out this purpose 
by unfair methods of competition. The carriers were connected 
and not competing, and there was, therefore, no application of the 
principle of the Northern Securities Case;*® but the combination 
used its combined powers to exclude all other companies serving 
any part of the route in question. The railroad fixed local rates 
higher than the railroad’s pro rata of the through rate which it made 
to members of the combination. The railroad then refused any 
through rate to steamship lines outside the combination. The 
wharves company charged more for freight if shipped by a line out- 
side of the combination than it did for freight shipped on a line in 


the combination, and the wharves company had a monopoly of the 
wharfing facilities at the connecting port. The facts set up in 
the indictment clearly brought the case within the principle of 
the Standard Oil and Tobacco cases.*! 


(e) Competitive Methods 


In Anderson v. United States ** a rule of the Trader’s Live Stock 
Exchange of Kansas City which provided that its members should 
not deal with any other yard trader, unless he was a member of such 
exchange, was sustained. Clearly the Trader’s Exchange was com- 
peting with outside traders. It was trying to gain something by 
concerted action in refusing to deal with them. It seems to have 
been assumed that the exchange was not attempting primarily to 
force the outside traders out of business so as to secure the entire 
business for the members of the exchange, but was merely trying to 
hamper the outside traders sufficiently to bring them into the ex- 


29 228 U.S. 87, 33 Sup. Ct. 443. 30 Supra, note 12. 
31 Supra, notes 26 and 27. % 171 U. S. 604, 19 Sup. Ct. 50. 











426 HARVARD LAW REVIEW 


change, where they would be subjected to standards of conduct 
which were assumed to be highly desirable. 

In Montague v. Lowry * we have an exclusive arrangement be- 
tween the tile dealers of San Francisco and the manufacturers. 
The manufacturers were to sell only to those tile dealers in San 
Francisco and to no others. The plaintiffs were independent tile 
dealers in San Francisco who were injured because they could not 
buy from the manufacturers who were in the association. The 
plaintiffs had a verdict of $500 and a judgment under the Sherman 
Act for $1,500. This was affirmed. 

This case is subject to the comment that it does not appear clearly 
how large the combination of manufacturers was. Did it occupy 
a preponderant position in the tile-manufacturing business? Prob- 
ably it did. Very likely the evidence disclosed the fact, but as it is a 
fact of the very utmost importance, it is strange that the opinion 
of the court lays no emphasis upon it. If such an arrangement 
as this had been made with three manufacturers out of fifty, it would 
have been entirely unobjectionable. The plaintiffs would then 
have had ample opportunity to secure all the tile they wanted. It 
is only when the combination occupies a preponderant position and 
begins to connect up with collective units of dealers having also a 
preponderant position in the local situation, that the prima facie 
inference of intent to use the power of the combination to exclude 
others by unlawful and unfair methods of competition arises, and 
the damage to the plaintiff caused by the exclusive contracts be- 
comes a tort according to the common law. 

In Eastern States Retail Lumber Dealers’ Association v. United 
States* the government obtained an injunction restraining an 
association of retail lumber dealers from circulating among its 
members lists of wholesalers who were attempting to sell directly 
to consumers. It was conceded that the circulation of these lists 
was for the purpose of systematically causing the retailers not to 





3 193 U.S. 38, 24 Sup. Ct. 307. 

* Ts this because Mr. Justice Peckham who wrote the opinion of the court was still 
under the influence of his dicta in the Trans-Missouri Freight Association and Joint 
Traffic Association cases and therefore was declining to make size an element of 
illegality? 

% 234 U.S. 600, 34 Sup. Ct. 951, [1157]. 

% Tt would seem that this was the only relief obtained. See United States v. Eastern 
States Retail Lumber Dealers’ Ass’n, 201 Fed. 581. 
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deal with such wholesalers. What objection was there to this? 
Two groups of lumber dealers were in competition — the whole- 
salers and the retailers. Both were competing for the trade of the 
consumer. The wholesalers were really trying to break into the 
retail trade. It is of course in the public interest that they should 
compete. Very well, how may this competition be carried on? Is 
competition in price the only method of competition which the 
courts will permit? Certainly not. It happened that the retailers 
bought from the wholesalers. May not the retailers then cease 
buying from the wholesalers for the purpose of defeating them in 
this competitive struggle? Would not such an act be exactly the 
same as the act of striking by employees to compel their employer 
to refuse to recognize a rival group of employees working for the 
same employer, and by this means enable the strikers to triumph 
in their competitive struggle with the rival group of workers? If the 
employer started to work on his own job with his workmen and 
they struck to prevent him, the situation would be precisely the 
same as the action by the Retail Lumber Dealers. Such acts of 
striking, whether by employees against an employer,® or a Retail 
Dealers’ Association against the wholesalers,** are not by themselves 
illegal. Such acts have been regularly held to be legitimate methods 
of competition. They do not become illegal simply because they 
succeed in defeating the rival. Why? Because the public interest 
is, on the whole, better served by permitting this freedom of action 
to compete and the triumph of some competitors over others, than 
it is by calling the strike in and of itself an unfair method of com- 
petition and illegal and tortious, and by this means maintaining the 
status quo of existing competition. 

The situation is altered as soon as one can say that the strikers 
or the blacklisters have a preponderant position in the field and in 
consequence a power which makes it impossible for any rival to 
retaliate by the use of the same competitive methods.** Size ipso 
facto deprives the preponderant unit of the right to use methods 
of competition which, in the hands of smaller units, are legal. The 
result in the Lumber Dealers’ Association case is to be supported 





37 Allen v. Flood, [1898] A. C. 1. 

38 Bohn Mfg. Co. v. Hollis, 54 Minn. 223, 55 N. W. rrro. 

39 Martell v. White, 185 Mass. 255, 69 N. E. 1085; Macauley »v. Tierney, 19 R. I. 
255, 33 Atl. 1. 
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on the ground that the retailers. had sufficient size and pre- 
ponderant position in the retail business so that they were 
deprived of a method of competition which was in and of itself 
lawful. 

There are, however, two difficulties with the opinion of the court: 
First, the case as reported does not disclose any facts clearly indi- 
cating the size and preponderant position of the retailers in any 
market. One may guess from statements made that they consti- 
tuted a large and powerful organization, but if this fact be left to 
guesswork, one may also hazard the surmise that the wholesalers 
would have been quite as powerful and perhaps more so if they had 
been organized, and that the wholesalers were therefore, potentially 
at least, quite able to retaliate by refusing to sell to any retailer who 
belonged to an association which blacklisted any member of the 
Wholesalers’ Association. If such was the case it was not the busi- 
ness of the courts to say that the success of one competitor over 
another by the use of its power to refuse to deal with the other be- 
came a tort by the mere fact of success, or because it was used for 
the purpose of successful competition in securing business. Sec- 
ondly, it is not at all clear that the court concedes the right of any 
combination of retail lumber dealers, however insignificant in size, 
to act in concert in refusing to deal with wholesalers who sell to 
consumers direct. The opinion while conceding that any one retail 
lumber dealer may refuse to deal with a wholesaler for any reason 
he pleases intimates that two or more could not do so.” This sounds 
like the proposition that a single workman may strike for any reason 
he pleases, but that if two or more do it in concert it is an unlawful 
conspiracy. It is difficult to believe that a court, unhampered by 
any statute or previous decision dealing directly with the point and 
reaching the problem today for the first time with full power to 





40 “A retail dealer has the unquestioned right to stop dealing with a wholesaler for 
reasons sufficient to himself, and may do so because he thinks such dealer is acting 
unfairly in trying to undermine his trade. ‘But,’ as was said by Mr. Justice Lurton, 
speaking for the court in Grenada Lumber Co. v. Mississippi, 217 U. S. 433, 30 Sup. 
Ct. 535, ‘when the plaintiffs in error combine and agree that no one of them will 
trade with any producer or wholesaler who shall sell to a consumer within the trade 
range of any of them, quite another case is presented. An act harmless when done by 
one may become a public wrong when done by many acting in concert, for it then 
takes on the form of a conspiracy, and may be prohibited or punished, if the result 
be hurtful to the public or to the individual against whom the concerted action 
is directed.’” 
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solve it by the application of the rule of reason, could seriously put 
forward any such proposition. 

Even, however, if the Supreme Court’s decision in the Lumber 
Dealers’ Association case be regarded as inconsistent with the 
results reached by common-law courts, that does not mean that the 
Sherman Act specifies as illegal conduct which at common law was 
legal. It only means that the Supreme Court, in the exercise of its 
function as a common-law court, reaching results as common-law 
courts are accustomed to do, obtained a different result from some 
other common-law court; or that it exercised its prerogative to 
determine for itself what the common law was. 

In Loewe v. Lawlor the secondary boycott by the hatters’ 
union was held to be illegal because in violation of the Sherman 
Act, and the employer recovered triple damages. The union 
members boycotted dealers throughout the country who handled 
the plaintiffs’ hats. This was done for the purpose of inducing 
such dealers not to handle the plaintiffs’ hats. The plaintiffs 
were damaged, and pressure was thus brought to bear upon them 
to compel them to unionize their shop and thus aid the National 
Hatters’ Union in its competitive struggle with non-union labor. 
The preponderant position of the hatters’ union in the United 
States was brought out by the number of employees in the 
union and by the fact that seventy out of eighty-two manufac- 
turers in the hat business had acceded to the demands of the union 
to exclude non-union labor. In accordance with the common law, 
the secondary boycott by itself was a tort “ and might be expected 
to be held illegal under the Sherman Act; but the additional facts 
showing a preponderant position in the business of the boycotting 
hatters was sufficient to have made some acts torts which other- 
wise might have been lawful though rather strenuous methods of 
competition. 

In Thomsen v. Cayser® a judgment for triple damages secured 
by a shipper against a combination of steamship lines which 
established a uniform freight rate and made a rebate to those 
shippers dealing exclusively with the combination was sustained. 





“t 208 U. S. 274, 28 Sup. Ct. 301, [1166]; also Lawlor v, Loewe, 235 U. S. 522, 35 
Sup. Ct. 170. 

# Quinn v. Leathem, [1901] A. C. 495. 

® 243 U.S. 66, 37 Sup. Ct. 353. 
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In the opinion of the court it was intimated that the combination 
employed 


“‘fighting ships’ to kill off competing vessels which, tempted by the 
profits of the trade, used the free and unfixed courses of the seas, 
to paraphrase the language of counsel, to break in upon defendants’ 
monopoly.” 


Here we have the same methods of competition which were found 
not to constitute a tort in Mogul Steamship Co. v. McGregor, Gow 
& Co. Again we must ask whether these methods are per se 
illegal under the Sherman Act, regardless of the size and prepon- 
derant position of the combination, or does the court assume the 
existence of such size and preponderant position from its effective- 
ness or from any other evidence? 


III 
Tue DIcTA OF THE UNITED STATES SUPREME COURT 


So far as the actual decisions of the United States Supreme Court 
are concerned, they are consistent with the view that not every con- 
tract, combination, or conspiracy which is (however slightly) in 
restraint of trade according to the literal significance of those words, 
is illegal. The decisions of the court are equally consistent with the 
view that the act condemns only contracts, combinations, and con- 
spiracies in restraint of trade which are deemed illegal according to 
some standard which is outside the language of the act — either 
the standard of the common law or the standard of the rule of 
reason. 

But when we look at the dicta of the court we find that originally 
there was much uncertainty in the choice to be made between the 
possible views. 

In United States v. Trans-Missouri Freight Association® the court, 
speaking by Mr. Justice Peckham, said: ‘“‘the contract may be a 
restraint of trade, but still be valid at common law.” The court 
thus intimated that the Sherman Act might hit restraints of trade 
which were valid at common law.“ There was no call for this state- 





“ [1892] A. C. 25, [309]. 

% 166 U.S. 290, 17 Sup. Ct. 540. 

46 “A contract may be in restraint of trade, and still be valid at common law. 
‘Although valid, it is nevertheless a contract in restraint of trade, and would be so 
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ment, and it has given rise to a great deal of unnecessary discussion. 
For instance, the majority of the court having talked in the unneces- 
sary way just noted, the dissenting justices poured forth pages of 
dissenting opinion combating this dictum. The result was that 
the majority were right in their decision, but wrong in this dictum. 
The dissent is right in criticizing the dictum. The result is apparent 
disagreement as to the proper decision to be reached when, as a 
matter of fact, there is only disagreement as to an unnecessary 
statement: of opinion. 

In the Northern Securities Case *” four judges out of nine failed 
to state in their opinion the true ground for the decision,** and ap- 
peared to place the result reached by them on the ground that 
any merger of competing units, however insignificant, was illegal.*® 
Four judges, therefore, seemed to support the view that the Sher- 
man Act went far beyond the common law in holding acts illegal 
because in restraint of trade. Mr. Justice Brewer, while supporting 
the result reached by the court and furnishing in fact the decisive 
vote in favor of that result, repudiated the unnecessary language 
and dictum of the Trans-Missouri Freight Association Case, and 
asserted that the restraint to be illegal must be unreasonable. Mr. 
Justice Peckham agreed with Mr. Justice Holmes that the Northern 
Securities Company did not violate the Sherman Act; and it there- 
fore became necessary for him to distinguish the actual decision in 
the Trans-Missouri Freight Association Case, in which he wrote 
the opinion of the court. This he permits Mr. Justice Holmes to do 
for him. Mr. Justice Holmes attempts to draw a distinction be- 
tween combination by contract and combination by merger. In 
the Traffic Association cases the railroads stayed in the business 





described either at common law or elsewhere. By the simple use of the term ‘con- 
tract in restraint of trade,’ all contracts of that nature, whether valid or otherwise, 
would be included, and not alone that kind of contract which was invalid and unenforce- 
able as being in unreasonable restraint of trade. When, therefore, the body of an act 
pronounces as illegal every contract or combination in restraint of trade or commerce 
among the several states, etc., the plain and ordinary meaning of such language is not 
limited to that kind of contract alone which is in unreasonable restraint of trade, but 
all contracts are included in such language, and no exception or limitation can be 
added without placing in the act that which has been omitted by Congress.” 

47 193 U. S. 197, 24 Sup. Ct. 436. 

48 Supra, note 47. 

49 John C. Gray evidently so regarded the opinion: “The Merger Case,” 17 Harv. 
L. REv. 474, supra, note 15. 
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and continued to operate their respective properties. There was 
still competition in service. By agreement they eliminated com- 
petition as to rates. In the Northern Securities Case they com- 
bined by merger and the placing of competing properties in the 
hands of a single new operating unit. This eliminated competition 
both as to rates and service. The elimination of competition was 
quite as effective, if not more so, than that which occurred by con- 
tract in the Traffic Association cases. It now seems impossible to 
condemn a combination by contract, such as was dealt with in the 
Traffic Association cases, and at the same time sustain a combina- 
tion by merger such as occurred in the Northern Securities Case. 

It was entirely unnecessary for the decision in the Standard Oil 
Case °° that the court should attempt to say whether the Sherman 
Act prohibited every contract, combination, or conspiracy which 
was (however slightly) in restraint of trade, according to the literal 
meaning of that phrase, or whether it prohibited only illegal con- 
tracts, combinations, and conspiracies in restraint of trade — the 
illegality being determined by some standard outside the act, such 
as the standard of the common law or the standard of the rule of 
reason. On either theory the Standard Oil Company of New Jersey 
was illegal. Nevertheless, eight judges out of nine undertook in a 
solemn dictum to settle the matter in favor of the latter view. 

The court, in generalizing as to what was prohibited by the Sher- 
man Act, referred to: 


“All contracts or acts which were unreasonably restrictive of competi- 
tive conditions, either from the nature or character of the contract or 
act, or where the surrounding circumstances were such as to justify the 
conclusion that they had not been entered into or performed with the 
legitimate purpose of reasonably forwarding personal interest and de- 
veloping trade, but, on the contrary, were of such a character as to 
give rise to the inference or presumption that they had been entered 
into or done with the intent to do wrong to the general public and to 
limit the right of individuals, thus restraining the free flow of commerce 
and tending to bring about the evils, such as enhancement of prices, 
which were considered to be against public policy.” 


Such a characterization is of course absolutely silent as to what 
specific acts are illegal. As to that matter the phrases used are ail 
quite circular and self-proving. A.reference to acts which are “un- 





50 Standard Oil Company »v. United States, 221 U. S. 1, 31 Sup. Ct. soz. 
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reasonably restrictive of competitive conditions” still leaves undone 
the process of balancing interests in order to determine what fea- 
tures of a given situation are distinctive, and whether the balance 
is in favor of or against the validity of the acts in question. So 
where the court, in attempting further to specify what is a test of 
unreasonableness, says that the act would be illegal if “‘done with 
the intent to do wrong to the general public and ¢o limit the right of 
individuals,” it leaves us quite as much in the dark as before as to 
what is a ‘‘wrong”’ to the general public and what is “the right” of 
individuals. What the passage does clearly say is that the Sherman 
Act is not to be looked to for the purpose of determining what 
specific acts are prohibited; that the function of the act is merely 
to conduct the court into a given federal jurisdictional subject, and 
there leave it to secure results according to some standard outside 
the terms of the act itself. 

Then the court undertakes to define what this standard is. It 
says: 


‘ 


‘. .. the provision [of section 1 of the Sherman Act] necessarily 
called for the exercise of judgment which required that some standard 
should be resorted to for the purpose of determining whether the prohi- 
bition contained in the statute had or had not in any given case been 
violated. Thus not specifying, but indubitably contemplating and re- 
quiring a standard, it follows that it was intended that the standard of 
reason which had been applied at the common law and in this country 
in dealing with subjects of the character embraced by the statute was 
intended to be the measure used for the purpose of determining whether, 
in a given case, a particular act had or had not brought about the wrong 
against which the statute provided.” 


As to section two of the act the court says: 


‘ 


‘. . . the criteria to be resorted to in any given case for the purpose 
of ascertaining whether violations of the section have been committed 
is the rule of reason guided by the established law. . . .” 


The court does not say that it adopts the common law as a stand- 
ard, but rather that it adopts “‘the standard of reason which had 
been applied at common law.” This means that the United States 
Supreme Court is admitted by the Sherman Act into an area of 
federal jurisdiction over interstate and foreign commerce to decide 
what contracts, combinations, and conspiracies, and what attempts 
to monopolize, are illegal; that in the exercise of this jurisdiction it 
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is not guided by the language of the act nor bound by any adjudica- 
tions of other courts; that it must therefore secure its results as any 
court does which is dealing with the common law when it reaches a 
problem upon which there is no binding decision. It must decide 
according to a certain technique of judicial reasoning practiced by 
judges sitting in courts administering the common law. With re- 
gard to contracts, combinations, and conspiracies in restraint of 
trade and attempts at monopoly, it must analyze the situation in 
question, balance the interests of the parties and the public, and 
reach a generalization as to what is prohibited and what is not — 
all for the purpose of determining whether the particular contract, 
combination, or conspiracy, or attempt to monopolize, in question, 
is legal or illegal. It must, in short, act as Lord Nottingham acted 
when he analyzed the limitations in the Duke of Norfolk’s Case and 
reached a generalization which has become the basis for the modern 
rule against perpetuities. ‘The Supreme Court of the United States 
might truthfully have said that it adopted the standard of the com- 
mon law, but that since it was not bound by the decisions in other 
jurisdictions as to what the common law might be, it was the sole 
judge of that law for the purpose of applying the Sherman Act; 
that while it looked to the common-law decisions of other jurisdic- 
tions for aid and advice, it was its duty to approach all questions as 
to what the common law might be, with that exercise of reason 
which was the very essence of the court’s function in establishing a 
common-law rule, before anything had been settled by actual 
decision. 

The court explained that the Traffic Association cases only held 
that when an act was illegal because in restraint of trade it was use- 
less to resort to various arguments and considerations in support 
of its reasonableness in order to justify it. This is the same as say- 
ing that after the interests have all been balanced and the decision 
is against the legality of the combination, it is useless to urge over 
again all those considerations which exist in favor of permitting the 
combination in order to upset the conclusion, If this is what the 
court had meant in the Traffic Association cases, it would have been 
easy enough to have so stated. If the court in the Traffic Associa- 
tion cases did not mean this — if it did mean what it certainly ap- 
peared to say, that the Sherman Act prohibited every contract, com- 
bination, or conspiracy which was (however slightly) in restraint 
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of trade, according to the literal meaning of that phrase, so that the 
prohibition of the act would be broader than any common-law rule 
of illegality — then it is overruled. 

In United States v. American Tobacco Co." the court, in dealing 
with the construction of the Sherman Act, said: 


“Applying the rule of reason to the construction of the statute, it 
was held in the Standard Oil Case that as! the words ‘restraint of trade’ 
at common law and in the law of this country at the time of the adoption 
of the Anti-Trust Act only embraced acts or contracts or agreements or 
combinations which operated to the prejudice of the public interests by 
unduly restricting competition or unduly obstructing the due course of 
trade or which, either because of their inherent nature or effect or because 
of the evident purpose of the acts, etc., injuriously restrained trade, 
that the words as used in the statute were designed to have and did 
have but a like significance.” 


This passage again clearly states that the Sherman Act only pro- 
hibits conduct in restraint of trade which is determined by the 
court, by the application of some standard outside the act, to be 
illegal. It is confusing, however, to say that this construction of the 
act is reached by the application of the “rule of reason.” The 


phrase “rule of reason ”’ has been used to describe the process by 
which the court determines what acts are illegal under the author- 
ity of the act. It would be well to retain this.usage exclusively and 
consistently.” 


IV 


THE CONSTITUTIONALITY AND VALIDITY OF THE SHERMAN ACT 


Suppose the Sherman Act prohibits every contract, combination, 
and conspiracy which is (however slightly) in restraint of trade 
according to the literal significance of those words, in accordance 
with the dictum of the court in the Trans-Missouri Freight Associa- 
tion Case. That'would mean that some acts would be forbidden 
which were in restraint of trade but which at common law were legal 
and .proper. If, however, the common law determined what acts 
in restraint of trade were legal or illegal on the balance of all the 





1 221 U. S. 106, 179, 31 Sup. Ct. 632. 

% In Eastern States Retail Lumber Dealers’ Ass’n v. United States, 234 U. S. 600, 
34 Sup. Ct. 951, the dicta of the Supreme Court in the Standard Oil and Tobacco cases 
are quoted with approval. 
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considerations affecting the parties and the public, the supposed in- 
terpretation of the Sherman Act would cause it to prohibit acts 
which on a balance of all the proper considerations were not con- 
trary to the interests of the parties or the public. Such a con- 
struction would mean that the act would be a blow, incalculable in 
extent, to the freedom to do business. Would it then be due process 
of law under the Fifth Amendment? Might it not be quite as vio- 
lent an onslaught upon the fundamentals of the social structure as 
the acts held void in the Lochner Case, the Adair * and Coppage ® 
cases, and the Upper Berth Case? But all this is now a moot 
question because such a construction of the Sherman Act has been 
finally repudiated. It is worth noting, however, that the Supreme 
Court of the United States undertook to sustain the constitu- 
tionality of the Sherman Act even when it was inclined to adopt 
the construction assumed.*” 

Now suppose (as seems settled) the act prohibits only contracts, 
combinations, and conspiracies which are illegal because in re- 
straint of trade — the illegality being determined by some standard 
outside the act —i.e., “the standard of reason which was applied 
at common law,” is the act valid? Certainly the act would not 


violate the Fifth Amendment. It would not fail to be “due process 
of law,” for ex hypothesi what is declared illegal by the act should 
on a balance of all the interests, be prohibited.** But why is not the 
act void for uncertainty, or because it is the delegation of legisla- 
tive power to the court to define crime and acts which are prohibited 
by law? j 

If the statute is not void for uncertainty it must be because there 





5 Lochner v. New York, 198 U. S. 45, 25 Sup. Ct. 539. 

4 Adair v. United States, 208 U.S. 161, 18 Sup. Ct. 277. 

5 Coppage v. State of Kansas, 236 U. S. 1, 35 Sup. Ct. 240. 

8 Chicago, Milwaukee & St. P. R. R. v. Wisconsin, 238 U.S. 491. See “Due Process 
the Inarticulate Major Premise and the Adamson Act,” by A. M. Kales, 26 YALE 
Law JouRNAL, 5109. 

87 United States v. Joint Traffic Association, 171 U. S. 505, 19 Sup. Ct. 25. 

58 Standard Oil Company »v. United States, 221 U.S. 1, 31 Sup. Ct. 502. (“But the 
ultimate foundation of all these arguments [against the constitutionality of the Sher- 
man Act] is the assumption that reason may not be resorted to in interpreting and 
applying the statute, and therefore, that the statute unreasonably restricts the right 
to contract, and unreasonably operates upon the right to acquire and hold property. 
As the premise is demonstrated to be unsound by the construction we have given the 
statute, of course the propositions which rest upon that premise need not be further 
noticed.”’) 
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is a sufficient standard to make the acts prohibited certain. In In- 
ternational Harvester Co. v. Kentucky * the legislation in question - 
failed for uncertainty because there was no standard at all. The 
standard of real value of the article sold by the combination as 
compared with the price asked was purely illusory. In the case of 
the Sherman Act, however, there is a standard in the fiat of the 
court itself applying the rule of reason as at common law. This is 
a real standard because it makes every act prohibited just as defi- 
nite and certain as was every common-law crime, or act held invalid 
because it was in,restraint of trade, before the court had finally 
adjudicated the act to be a crime or to be illegal. Courts which are 
admittedly tied to the common-law system could not say that a 
statute which, in defining crime or illegal acts provided for the same 
degree of uncertainty — no more and no less — and the same basis 
of uncertainty which existed at common law before any authorita- 
tive determination had been made, was too uncertain to be valid. 

But if the source of uncertainty is the “standard of reason” ap- 
plied by the court, why. is not the act void because it is a delegation 
of power to define crime and illegal acts? Suppose, for instance, the 
act had in terms empowered the Supreme Court to determine what 
contracts, combinations, and conspiracies in restraint of trade were 
illegal and that in so doing it was to exercise its reason, and balance 
the interests of the parties and the public as the judges in common- 
law courts did upon making a decision before any authoritative 
adjudication had occurred upon the subject dealt with. Would 
such an act be a delegation of legislative power to define crime or 
illegal acts? Clearly not. The legislation enacted would merely 
cast upon the court its centuries-old common-law judicial func- 
tion. The act would do no more than define a federal jurisdiction 
over interstate and foreign commerce into which it would conduct 
the court there to operate as common-law courts regularly operate 
in reaching decisions. It would do no more than is effected where, 
by the settlement of a colony or a territory from a common-law juris- 
diction, the courts of the new jurisdiction begin to decide what is 
common law and to apply it on the ground that the settlers brought 
the common law with them." The Supreme Court of the United 





59 234 U.S. 216, 34 Sup. Ct. 853. 
60 Nash v. United States, 229 U. S. 373, 33 Sup. Ct. 780. 
® Railroad v. Keary, 3 Ohio State, 201, 205; Bloom ». Richards, 2 Ohio State, 387, 
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States, when exercising its original jurisdiction in disputes between 
- states, at once adopted the standard of reason which was applied at 
common law, and called the result interstate common law.” Surely 
Congress can give to the federal courts the power which courts have 
exercised without any act of any legislature. The federal courts in 
certain classes of cases where they obtained jurisdiction on the 
ground of diverse citizenship have, under the doctrine of Swift v. 
Tyson,® undertaken to apply what they conceive is the common- 
law rule. Their common-law rule not infrequently differs from the 
common-law rules of the state where the action arose and where the 
case is tried. No.acts of Congress conferred this power.“ By what 
rational process the federal courts secured it is still a mystery.© 
Surely what the federal courts can do in the way of declaring to be 
the common law in the exercise of their jurisdictions founded on 
diverse citizenship, Congress can confer upon the federal courts 
power to do in the jurisdiction which the federal constitution confers 
with respect to interstate and foreign commerce. Then we have the 
state statutes which declare generally that. the common law shall 
be the rule of decision. We find cases attempting to describe what 
this means. But no one ever attempted to call such acts uncon- ' 
stitutional because they were a delegation of legislative power to the 
courts to define crime, or the rights or liabilities of the parties. The 
parallel between such acts and the Sherman Act is complete. Both 
alike conduct the courts into a given jurisdiction and then authorize 
them to act within that jurisdiction the way courts administering 
the common law have been accustomed always to act. The only 





390. See also State v. Cawood, 2 Stew. (Ala.) 360, 362. In Lyle v. Richards, 9 Serg. 
& Rawle, 322, 330, the court states*that our ancestors “brought with them the com- 
mon law in general, although many of its principles lay dormant, until awakened by 
occasion.” } 

® Kansas v. Colorado, 206 U. S. 46, 27 Sup. Ct. 655. 

8 16 Pet. 1. 

* Indeed, it seems to have been established contrary to the terms of the Judiciary 
Act, U. S. Stat. 1789, ch. 20, par. 34, which provided that “the laws of the several 
states, except where the Constitution, pleadings, or statutes of the United States shall 
otherwise require or provide, shall be regarded as rules of decision in trials at common 
law in the courts of the United States in cases where they apply”; and under which it 
_ has been held that the rules of law determined by the decisions of the state as to the 
law of real property, for instance, shall be applied in the federal courts. 

% Joun C. Gray, THE NATURE AND SOURCES OF THE LAw, §§ 535 ef seq. 

% Williams v. Miles, 68 Neb. 463, 94 N. W. 705, 97 N. W. 246; Lux v. Haggin, 69 
Cal. 255, 4 P. 919, 10 P. 674; Sayward v. Carlson, 1 Wash. 29, 23 P. 830. 
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difference is that the general statute adopting the common law is 
comprehensive as to subjects and territorial jurisdiction. The Sher- 
man Act picks out a special jurisdiction — “interstate and foreign 
commerce’’ — and then as to that gives the federal courts authority 
to act (as common-law courts administering common law have been 
accustomed to act) only with reference to contracts, combinations, 
and conspiracies in restraint of trade, and monopolies, and attempts 
to monopolize. 


V 
PATENTS AND COPYRIGHTS 


A patentee is given by law the exclusive right, for a limited 
period to “‘make, use, and vend” the invention, or license others to 
do so.’ The holder of a copyright is given the “sole right and 
liberty of printing, reprinting, publishing, and .vending” the copy- 
righted article for a term of years.® 

These grants of privileges by Congress are, however, subject to 
the legislative power of the state to some extent — at least in the 
absence of any more explicit action by Congress. Thus the right 
given by letters patent to vend a patented improvement for 
burning oil was subject to the legislative power of a state which con- 
demned the device as dangerous.®® So the existence of the Bell 
Telephone and subsequent telephone patents which the Central 
Union Telephone Company was entitled to use in Indiana, did not 
avoid an act of the Indiana legislature providing for the regulation 
of rates to be charged by telephone companies.” 

An important question which has arisen under the Patent and 
Copyright Acts is this: How far may the sale or the license to use 
the patented article, or the sale of a copyrighted article, be made 
subject to conditions or stipulations which, if not adhered to, will 
avoid the license or the sale and cause the continued use to be an 
infringement? 

When, for instance, the patentee of the fundamental Bell tele- 
phone patent, which gave to the patentee a monopoly of the tele- 
phone business down to 1893, leased telephone instruments to 

& Rey. STATS., § 4884. 

68 ; Stat. AT L., by PETERS, ch. 15, page 124. See also R. S. 4952, Act March 4, 
1909, ch. 320, § 1. 


69 Patterson v. Kentucky, 97 U. S. so1, affirming, 11 Bush, 311, 21 Am, Rep. 220. 
7 Hockett v. State, 105 Ind. 250, 257, 5 N. E. 178. 
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telephone companies, it attempted to impose the restriction that 
the instrument should not be used by telegraph companies other 
than the Western Union. When telegraph companies other than 
the Western Union attempted to compel the Bell Telephone Com- 
pany to render service, they were met with the defense that this 
was forbidden by the stipulation and conditions of the license and 
lease in question. This defense failed.’ When the instruments 
were put into use by lease or license in a given public service busi- 
ness, the conduct of the business was required to be in compliance 
with the rules of law relating to that business — one of which was 
that all members of the public were entitled to be served without 
discrimination. The license to use the invention could not be so 
restricted as to interfere with this rule. 

More recently attempts have been made to sell or license the use 
of a patented article with a stipulation that the vendee or licensee, 
and those who take from them, shall use, with the patented arti- 
cle, only certain unpatented accessories sold by the vendor or licen- 
sor.” Licenses have provided, both as to patented articles and 
copyrighted articles, that they shall not be resold by the vendee or 
licensee or anyone taking from them for less than a certain price.” 
In suits based upon the Patent and Copyright Acts to enjoin the 
use of the patented or copyrighted article where these stipulations 
have been violated by remote holders with notice, the United 
States Supreme Court has decided against both the patentee and 
the holder of the copyright.“ These cases proceed primarily upon 





™ State v. Bell Telephone Co., 36 Ohio State, 296; Commercial Union Telegraph 
Co. v. New England Telephone & Telegraph Co., 61 Vt. 241, 17 Atl. 1071; State of 
Missouri v. The Bell Telephone Company, 23 Fed. 539; State ex rel. Postal Telegraph 
Cable Co. v. Delaware & Atlantic Tel. & Tel. Co., 47 Fed. 633; Delaware & Atlantic 
Tel. & Tel. Co. v. Delaware, 50 Fed. 677; Bell Telephone Company v. Commonwealth, 
3 Atl. 825, 827 (Pa.) (1886); Chesapeake & Potomac Telegraph Co. v. Baltimore’ & Ohio 
Telegraph Co., 66 Md. 399, 416, 7 Atl. 809; State v. Nebraska Telephone Co., 17 
Neb. 126, 22 N. W. 237, 239; Postal Cable Telegraph Co. v. Cumberland Telephone & 
Telegraph Co., 177 Fed. 726; Bement & Son »v. National Harrow Co., 186 U. S. 70, 
22 Sup. Ct. 747 (semble); Heaton-Peninsular Button-Fastener Co. v. Eureka Specialty 
Co., 77 Fed. 288 (semble); Metropolitan Trust Co. v. Columbus Co., 95 Fed. 18 
(semble). 

7% Henry v. A. B. Dick Co., 224 U.S. 1, 32 Sup. Ct. 364; Motion Picture Patents 
Co. v. Universal Film Manufacturing Co., 243 U. S. 502, 73 Sup. Ct. 416. 

% Bobbs-Merrill Co. v. Straus, 210 U. S. 339, 28 Sup. Ct. 722; Bauer v. O’Donnell, 
229 U.S. 1, 33 Sup. Ct. 616; Strauss v. Victor Talking Machine Co., 243 U. S. 490, 
37 Sup. Ct. 412. 

™ See cases cited supra, notes 73, 74, except Henry v. A. B. Dick Co., 224 U.S. 1, 32 
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a construction of the Patent and Copyright Acts — namely, that the 
right to “vend” or “license” does not include the right to place 
upon the use by the licensee or vendee or others the conditions 
or restrictions in question. Underlying this, however, is the idea 
that there is something contrary to public policy in such conditions 
and stipulations; that they are, apart from any question of patents 
or copyrights, subject to condemnation because they are illegal 
restraints of trade or attempts at monopoly, and that the right to 
“vend” and “license” under the Patent Act and the right to “vend” 
under the Copyright Act must be subject to the further rule that no 
stipulations or conditions shall be attached to the sale or license of 
the patented article which would be illegal if attached to a non- 
patented or non-copyrighted article. An effort has been made 
elsewhere to show that there is, upon a proper balancing of all the 
interests, no ground for holding the stipulations or conditions in 
question void when attached to an unpatented or copyrighted 
article.” 

How far does a patent which controls the carrying on of a given 
business during the life of the patent justify a combination of units 
in that business which, except for the patent, would be illegal ? 

It is safe to say that a patent will not justify a combination which 
is arranged to extend beyond the life of the patent.”” It seems quite 
as clear that if the control of the business is secured by the union 
or purchase of competing patents it will not only not be justified 
but an additional ground for illegality will exist.7* Since each 
patent gives the patentee a monopoly for seventeen years of the 





Sup. Ct. 364, which sustained the suit of the patentee, but must now be regarded as 
overruled. 

% A. M. Kales, “Contracts to Keep up the Price on Resale and to Buy or Use 
Other Articles in Connection with fhose Sold,’ Cornett L.. Quart., January, 
1918. 

7% Bement v. National Harrow Co., 186 U. S. 70, 22 Sup. Ct. 747, [1246] is often 
cited in this connection, but it does not in the least touch the problem because only 
a single contract was involved. The record did not disclose any combination for 
the court to pass upon, and the single-contract before the court was unobjection- 
able even if there had been no patent. 

7 Strait v. National Harrow Co., 18 N. Y. S. 224. 

% Blount Mfg. Co. v. Yale & Towne Mfg. Co., 166 Fed. 555; National Harrow Co. 
v. Hench, 83 Fed. 36; National Harrow Co. v. Hench, 84 Fed. 226; United States v. 
New Departure Mfg. Co., 204 Fed. 107; Vulcan Powder Co. v. Hercules Powder Co., 
96 Cal. 510, 31 P. 581; State v. Creamery Package Mfg. Co., 110 Minn. 415, 126 
N. W. 126, 623. 
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use and disposal of his invention the field is absolutely closed to all 
others. It follows that the union of the only two properties which 
can be used to carry on a given business would make an actual 
monopoly. A union of two out of three, or even a union of any 
number out of any other number, would produce an illegal attempt 
at monopoly. The right to vend or license the use of an invention 
is subject to the general rules of law against monopoly to this ex- 
tent, at least, that after property in an invention has been created 
and an exclusive privilege of vending or licensing given, it must, like 
other property, be kept out of combinations with other properties 
which constitute an attempt at monopoly in the conduct of the 
business. 

If the patents or copyrights cannot be said to be of so fundamen- 
tal a character as to exclude others from the business, they can 
hardly be used to justify a combination of competing units which 
has a preponderant position and an intent to monopolize by ex- 
cluding others by unfair and illegal methods of competition.” 

Suppose a single fundamental patent gave to the patentee a 
monopoly of doing a given business for seventeen years. Would 
that fact justify the combination, limited to the life of the funda- 
mental patent, of units in the business which would otherwise be 
illegal solely because it was an attempt to monopolize? 

In Standard Sanitary Manufacturing Co. v. United States ® it 
appeared that the business of manufacturing enamel iron ware had 
been carried on by many competitors when the Arnott patent 
was issued which provided for so superior a process that it controlled 
the business. Competitors attempted to compete, but the effective- 
ness of the patent was such that the great majority were forced 
into a combination which was effected by license contracts to 
use the patents. These license contracts provided among other 
things for the elimination of all competition between the units 
combined so far as the fixing of prices was concerned. The United 
States Supreme Court held that the combination was without justi- 
fication. The Patent Act which gave an exclusive right to vend or 





79 Straus v. American Publishers Association, 231 U.S. 222, 34 Sup. Ct. 84. Where, 
however, the patents are not competing but are supplementary to each other — 
all being used together for the purpose of manufacturing a given commodity — 
there is no objection to the assembling in a single manufacturing unit many valuable 
patents. United States ». Winslow, 227 U. S. 202, 33 Sup. Ct. 253. 

89 226 U.S. 20, 33 Sup. Ct. 9. 
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license the article patented did not give any special privilege to use 
that right for the ulterior purpose of forcing competitors into a 
combination which except for the patent would be illegal. 

Suppose there had been no one at all in the business when the 
invention was made — as in the case of the telephone. Suppose 
the holders of a single fundamental telephone patent, whith gave a 
monopoly of the telephone business, should organize that business 
for the period of the life of the patent as a combination of operating 
units, each a separate and distinct corporation, with separate and 
distinct bodies of stockholders with all competition between them 
eliminated under the terms of the license contract to use the patent. 
Would such a combination have been legal? Could a distinction 
be made between the using of a fundamental patent to suppress a 
competition which existed before the patent, and to force those 
units which had previously competed into a combination, and the 
using of a fundamental patent to create a business which had not 
before existed but which was organized on the basis of combining 
separate units which were not permitted to compete? 


VI 
Wuo MAY INVOKE THE APPLICATION OF THE SHERMAN ACT? 


Of course the Attorney-General of the United States may invoke 
the application of the act by a bill in equity or indictment in the 
federal courts. The individual may also do so in a suit for triple 
damages under section 7. But the stockholder of a corporation 
that could sue under section 7 cannot, in his own name, sue for 
triple damages,* nor can he sue in equity for triple damages even 
. when the officers of the corporation refuse to do so and the cor- 
poration itself is made a party defendant.* Such an action would 
deprive the defendant who had wronged the corporation of trial 
by jury in a suit for a penalty. His right should not be affected by 
the refusal of the officers of the corporation to accommodaie the 
stockholder. The stockholder might attempt to secure a decree 
directing the corporation to sue, and if it failed to do so, or could 
not properly be trusted to do so, ordering the corporation to permit 
the plaintiff to sue at law in its name and on its behalf. Perhaps 





81 Ames v. American Tel. & Tel. Co., 166 Fed. 820. 
® Fleitmann v. Welsbach Co., 240 U. S. 27, 36 Sup. Ct. 233. 
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in the suit by the stockholder against the corporation and the de- 
fendant alleged to-have committed the damage, the court, after a 
preliminary investigation of the merits of the plaintiff’s case and 
‘the existence of the refusal of the corporate officers to sue, and want 
of justification for such refusal, might properly send the issue of the 
violation of the Sherman Act and the damages to a court of law for 
trial by jury. 

How far may the individual (apart from the suit for triple 
damages) invoke the operation of the court under the Sherman 
Act? Of course, he cannot take the place of the Attorney-General 
and institute such a suit as the government is authorized to bring.® 
The individual must in any case have a private right which is 
infringed by the conduct which under the Sherman Acct is illegal. 
This usually means that he must have suffered some special damage 
— damage different from that suffered by the public at large. 

Suppose, for instance, the complainant is a minority stockholder 
in a corporation, the majority of the stock of which is illegally and 
in violation of the Sherman Act being held by another corporation. 
Can there be any doubt that the minority stockholder can challenge 
the legality of that stockholding? Hardly. It is no answer that 
the government can do so, or that the stockholder might sue for 
triple damages. The Sherman Act makes the stockholding gener- 
ally illegal, and the lawful stockholder may challenge in equity the 
control and acts of the illegal holder of stock,®™ just as he may where 
the stockholding is illegal at common law.® His private right to be 
associated only with legal stockholders has been infringed, he has 
suffered the special damage required. 

Suppose the defendant’s conduct in violation of the Sherman Act 
is a tort to the plaintiff for which he could recover triple damages. 
For instance, suppose as in Loewe v. Lawlor ® the defendant has 
practiced the secondary boycott against the plaintiff and thereby 





8} Minnesota v. Northern Securities Co., 194 U. S. 48, 70, 72, 24 Sup. Ct. 598. 

* Bigelow v. Calumet & Hecla Mining Co., 155 Fed. 869 (1907); Shawnee Compress 
Co., v. Anderson, 209 U. S. 423, 28 Sup. Ct. 572; Continental Securities Co. v. In- 
terborough Rapid Transit Co., 165 Fed. 945; De Koven v. Lake Shore & M. S. R. R. 
Co., 216 Fed. 955; Geddes »v. ‘Anacteils Copper Mining Co., 222 Fed. 129; Boyd ». 
New York, & H. R. R. Co., 220 Fed. 174; Union Pacific R. R. Co. v. Frank, 226 Fed. 
906. 

8 Dunbar v. American Telephone & Telegraph Co., 238 Ill. 456, 87 N. E. 521; 
Harding v. American Glucose Co., 182 Ill. 551, 625-633, 55 N. E. 577. 

% 208 U.S. 274, 28 Sup. Ct. 301; Lawlor v. Loewe, 235 U.S. 522,35 Sup. Ct. 170. 
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damaged him. Suppose also the damage is irreparable and the 
remedy at law —even for triple damages — is inadequate, can 
the plaintiffs have relief by injunction? This question should be 
answered in the affirmative. No reason can be urged why the in- 
junctive remedy is not available to prevent a tort merely because 
the tort is the creation of a statute, unless it can be said that the 
statutory remedies are exclusive. The cases which give the minor- 
ity stockholder a right to proceed in his own name against the 
illegal stockholders indicate that the remedies provided by the 
statute are not exclusive. Furthermore, when it is remembered 
that the true function of the Sherman Act is not to make illegal any 
specifically described act, but merely to let the federal courts into a 
federal jurisdiction over interstate and foreign commerce, there to 
exercise the common-law court’s function of deciding what contracts, 
combinations, and conspiracies in restraint of trade are illegal, and 
what monopolies and attempts to monopolize are illegal, there is 
reason enough for permitting all the remedial consequences of the 
court’s action in finding certain acts to be illegal. The remedies 
provided by the statute are just those which the courts exercising 
the functions of the common-law courts could not grant. They are, 
therefore, in addition to the remedies which the court could grant 
if those special remedies had not been mentioned in the act. Hence, 
when under the authority of the statute the court finds that a tort 
has been committed, any remedy by injunction ordinarily available 
should be open to the plaintiff — possibly with the qualification that, 
if triple damages may be recovered, the complainant’s bill for an 
injunction should make it clear that a judgment for triple damages 
is still an inadequate remedy at law. Recently, however, the 
Supreme Court, in Paine Lumber Co. v. Neal,®’ has taken a con- 
trary view.** The majority of the court, by Mr. Justice Holmes, 
merely expresses its conclusion. Four justices dissented. The 
dissenting opinion of Mr. Justice Pitney seems not to have been 
met or to be answerable. In view of section 16 of the Clayton 
Act the precise question involved is now of less practical interest. 

Suppose the defendant, when sued upon a contract for the sale 





87 244 U. S. 459, 37 Sup. Ct. 718. 

88 Following the inclination of the lower federal courts in Pidcock v. Harrington, 
64 Fed. 821, [1219]; Blindell ». Hagan, 54 Fed. 40; Greer Mills & Co. ». Stoller, 77 
Fed. 1; Southern Indiana Express Co. v. United States Express Co., 88 Fed. 659; 
National Fireproofing Co. v. Mason Builders Association, 169 Fed. 259. 
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of goods, defends upon the ground that the seller exists in violation 
of the Sherman Act. Clearly the’ defense fails. The mere existence 
of the seller is not a specia! damage to the defendant or an infringe- 
ment of any private right which he may have. The buyer is af- 
fected only in the same way that the public generally is affected. 
He cannot, therefore, raise the illegality of the seller’s existence as 
a business unit.8* Suppose, however, the very contract of sale upon 
which the defendant is sued for the purchase price is itself illegal, 
because one of a scheme of contracts by means of which the illegal 
combination is secured, the Wall Paper Case, these facts were held 
to constitute a defense.*° In the Corn Products Case * the decision 
in the Wall Paper Case was approved and distinguished on the 
ground that the holding there “‘was rested exclusively upon ele- 
ments of illegality in hearing in the particular contract of sale in 
that case.” In the Corn Products Case the contract sued upon was, 
taken by itself, legal. It did not appear that the scheme of contracts 
of which it was a part effected the illegal combination, but only 
that the seller which made the contract was an illegal combination 
and sought to perpetuate its power by the form of contract in 
question. This was insufficient and distinguished the case from 
the Wall Paper Case. 
Albert M. Kales. 


Cxicaco, ILLINoIs. 





89 Connolly v. Union Sewer Pipe Co., 184 U. S. 540, 22 Sup. Ct. 431. 

% Continental Wall Paper Co. v. Voight & Son Co., 212 U. S. 227, 29 Sup. Ct. 280. 
In the same way where a long-distance telephone company attempted to enforce spe- 
cifically an exclusive contract for connection with local exchanges, and the exclusive 
contract was part of a scheme of contracts and all were illegal at common law and 
under the Sherman Act, these facts constituted a complete defense. United States 
Telephone Co. v. Central Union Telephone Co., 202 Fed. 66. 

% Wilder Manufacturing Co. v. Corn Products Co., 236 U. S. 165, 35 Sup. Ct. 398. 
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PREMIUMS AND DISCOUNTS IN TRUST 
ACCOUNTS 


HEN a trustee has bought bonds, or other securities calling 
for the payment of a fixed sum at a fixed time, at a premium 
or at a discount, how should he account for the premium or the 
discount as between the person entitled to the income of the trust 
fund and the person entitled to the principal? It is assumed that 
the point is not covered by directions in the trust instrument, for 
such directions are of course conclusive. It is also assumed that 
the investment was a proper one for the trustee to make. The com- 
peting parties may conveniently be distinguished as life tenant and 
remainderman. The debtor’s periodic payment may be called the 
coupon. 

Is the coupon on a premium bond pure income, or is so much of it 
principal as is required to make good the decrease in the bond’s 
value caused by the approach of maturity? Is the coupon on a dis- 
count bond the whole of the income, or is the increase in the bond’s 
value caused by the approach of maturity a part of income also? 
Should premium and discount, in other words, affect only principal, 
decreasing it in the one case and increasing it in the other, or 
should the principal be kept constant while the effect of premium 
and discount is absorbed by income? 

In dealing with premiums, and also in dealing with discounts, 
the possible courses are of three sorts. If the decrement and in- 
crement involved belong to principal, the matter is very simple: 
ignore the premium and the discount. Pay to the life tenant the 
full coupon on the premium bond, the coupon and no more on the 
discount bond. The life tenant will get the apparent income on 
both investments. At the maturity of the bonds the remainderman 
will find his fund diminished by the amount of the premium, and 
increased by the amount of the discount. If the decrement and 
increment do not belong to principal, there are alternatives. The 
full coupon on the premium bond may be paid into principal until 
the amount of the premium has been so paid, and to the life tenant 
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afterwards: or the premium may be amortized by paying out of 
the coupon into the fund, while the trust estate holds the bond, 
periodic contributions which will efface the premium in the time 
the bond has to run. In the case of the discount bond, the life 
tenant may be paid, in addition to the coupon, either the actual 
increment in value due to the approach of maturity, when the 
bond is sold or paid and the increment realized: or the theoretical 
periodic increment in value, without waiting for it to be realized. 
The authorities regarding premiums are divided. Mr. Justice 
Holmes said in 1883, “The English cases go the whole length of 
deciding that, whenever a fund is held upon an authorized perma- 
nent investment, the tenant for life receives the entire actual in- 
come”’;! that is, the entire apparent or gross income. That is still 
the law of England.? When the.question first arose in America, the 





1 Hemenway v. Hemenway, 134 Mass. 446, 450. 

2 Meyer v. Simonsen, 5 De G. & Sm. 723 (1852). Dictwm that “Where the subject- 
matter of the bequest is either invested in the funds or in some security of which the 
court approves, there conversion is not necessary, and the tenant for life takes. the 
interest of the fund as it is” (page 726). 

Hume »v. Richardson, 4 De G., F. & J. 29 (1862), answered in the affirmative in- 
quiries whether trustees might retain certain investments, including East India 
stock received from the testator, and make more investments in the same securities; 
and “whether the tenant for life is entitled to the whole income arising from such 
investments” (page 33). 

East India stock was an authorized investment for trustees, STaT. 22 & 23 Vict. 
c. 35, § 32 (1859). This “stock” amounted, for all purposes of this discussion, to 
bonds. Stat. 3 & 4 WiLL. IV, c. 85, which withdrew from the East India Company the 
beneficial ownership of its property, had charged the Indian revenues with the pay- 
ment of a fixed “dividend” of 10/4 per cent to the holders of the stock (§ 11), and 
had provided that the stock should be subject to redemption by Parliament, on or 
after April 30, 1874, at the rate of two pounds sterling for every pound of stock. 
(§ 12). That the stock in the early sixties stood at a premium over its redemption 
value, see, e. g., Cockburn ». Peel, 3 De G., F. & J. 170 (1861), and Equitable Reversion- 
ary Interest Society v. Fuller, 1 J. & H. 379 (1861), where counsel said: “East India 
stock is redeemable in about twelve years at a price g per cent below its present 
market value” (page 380). 

Brown »v. Gellatly, L. R. 2 Ch. App. 751 (1867). On both East India bonds and 
stock, and other securities which the testator had authorized as permanent invest- 
ments, whether left by the testator or bought after his death, the “tenant for life 
is . . . entitled to the specific income of the securities, just as if they had been £3 
per Cent Consols.” ' 

These were the cases chiefly relied on by Mr. Justice Holmes. The English practice 
is also shown by discussion in some cases of the “loss to the reversion,”’ which these 
securities involve; the fact of such a loss means, of course, that the premium is not 
amortized. See Equitable Reversionary Interest Society v. Fuller, 1 J. & H. 379, and 
Cockburn ». Peel, 3 De G., F. & J. 170, in which the fact that a loss to the remainder- 
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tendency here too was to disapprove of amortization. In 1883 in 
Hemenway v. Hemenway* the Massachusetts court, while it dis- 
tinctly refused to lay down any general rule, held that a trustee 
who had not gone out of his way to injure the remainderman had 
done well in paying the full coupon to the life tenant. In 1889 
the Maryland court disapproved of investigation.* The Kentucky 
court in 1892 decided squarely that the life tenant was entitled 
to the whole coupon.> As recently as 1904 the Supreme Court 
of Pennsylvania followed an old decision of the Orphans’ Court of 
Philadelphia ® to the same effect, but lamented that ‘“‘No rule on 
this subject can be stated that in all cases will produce an equi- 
table result.” 7 And in 1909 the Court of Appeals of the District 
of Columbia disapproved in general terms of amortization.’ Slight 
evidence of a testator’s intention that the life tenant shall have the 
full coupon has been accepted in Massachusetts ° and in New York.”® 

But the tide turned long ago, and has set strongly in the direc- 
tion of amortization. In 1886, three years after Hemenway v. 
Hemenway, the Massachusetts court approved of the action of 
trustees who had amortized premiums." The Hemenway Case was 





man would be involved was the ground for refusing to direct an investment in East 
India stock. 

The present Trustee Act (Trustee Act, 1893, 56 & 57 Vict. c. 53) evidently con- 
templates this state of law, for it does not authorize trustees to buy redeemable “stock” 
either (1) when it has less than fifteen years to run, or (2) at} a premium of; more 
than 15 per cent [§ 2 (2)]. 

3 134 Mass. 446. 

* Whitridge, Trustee, ». Williams, 71 Md. 105 (1889). Apparently the bonds in- 
volved were not bought by the trustee, but received by him as part of the original 
trust fund; yet they seem not to have been set off to that fund by the testator him- 
self, and their case is therefore very like that of bonds which the trustee buys. See 
note 18. 

5 Hite’s Devisees v. Hite’s Executor, 93 Ky. 257, 20 S. W. 778. 

6 Furness’s Estate, 12 Phila. (Pa.) 130 (1878). 

7 Penn-Gaskell’s Estate (No. 2), 208 Pa. 346, 57 Atl. 715 (1904). 

8 American Security and Trust Co. v. Payne, 33 App. D. C. 178. The court de- 
cided simply that a life tenant who had a power of appointment should not be charged 
with premiums — a proposition which is quite reconcilable with the practice of amorti- 
zation where no power of appointment is involved. The court acted under the mis- 
taken impression that the weight of authority disapproved of amortization (page 188), 
and its dicta went the full length. 

® Shaw ». Cordis, 143 Mass. 443, 9 N. E. 794 (1887). (Direction to invest in particu- 
lar bonds.) 

10 Matter of Hoyt, 160 N. Y. 607, 55 N. E. 282 (1899). See note 13. 

1 New England Trust Co. v. Eaton, 140 Mass. 532, 4 N. E. 69. 
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not in terms overruled, but the whole reasoning of the majority was 
now counter to it. Judge Holmes, who had written the opinion in 
the earlier case, remained opposed to amortization and accord- 
ingly dissented strongly; and of the three other judges who sat in 
both cases, two concurred in his dissent. It was laid down by the 
majority that: 

“There can ordinarily be no better test of the true income which a 
sum of money will produce, having regard to the rights of both the 
tenant for life and the remainderman, than the interest which can be 
received from a bond which sells above par and is payable at the termina- 
tion of a fixed time, deducting from such interest, as it becomes due, 
such sums as will at maturity efface the premium.” ” 


The Hemenway Case, it was said, had merely held that the pay- 
ment of the full coupon to the life tenant was not under the 
particular circumstances of that case an abuse of discretion. Amor- 
tization is now the rule in Massachusetts, though it is not clear 
that a trustee who should exercise an honest discretion in the 
opposite direction would be called to account.” In New York the 
change of front began between 1899, when slight evidence of an in- 
tention against amortization was allowed to preclude it, and 1901, 
when evidence equally slight was accepted as showing an inten- 
tion in favor of amortization.” The change was completed in New 
York in 1907, when it was decided, by four judges against three, 
that premiums must be amortized unless a contrary intent be 
“expressed in the very clearest manner.” Since 1900 three 
courts, those of Connecticut, New Jersey, and Wisconsin, have 
passed upon the question unprejudiced by previous decisions in 
their own states. All have decided in favor of amortization; !” and 





12 New England Trust Co. v. Eaton, 140 Mass. 532, 4 N. E. 539. 

3 Cf. Perry on Trusts, 6 ed., 897, note. 

“4 Matter of Hoyt, 160 N. Y. 607, 55 N. E. 282. The circumstances chiefly relied 
on were that the life tenant was the daughter of the testator, and was not provided 
for except by the trust fund, while the remaindermen were nephews and nieces of 
the testator. 

18 New York Life Insurance and Trust Co. v. Baker, 165 N. Y. 484, 59 ‘N. E. 257. 
It is not clear upon what “language of the clause creating” the trust the court relied, 
perhaps on the phrase giving “the whole of said share” to the remaindermen. 

16 Matter of Stevens, 187 N. Y. 471, 476, 80 N. E. 358. 

47 Curtis v. Osborn, 79 Conn. 555, 65 N. E. 968 (1907). (Annual deductions from 
the coupons not having been made, as, it was said, might properly have been done, 
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that rule, which is distinctly the modern rule, is supported today 
by the clear weight of authority. 

Nowhere does the approved course consist in deducting the 
whole amount of the premium from the first coupons. Trustees 
would seem to have experimented but little with that plan; but it 
lately came before the Appellate Division in New York, and was 
held not to be permissible.'® 

The rule does not apply to bonds assessed at a premium which 
were set off by the creator of the trust as part of the original trust 
fund. On such bonds the life tenant receives the full coupon, on 
the theory that, in their case, by “income” the testator meant 
apparent or gross income.!® 

It has been held that “the privilege of paying before maturity 
being a contingency for which no calculation can be made, the 
calling in of the bonds” before maturity “is a misfortune to be 
borne by the principal, to which the excess of loss over what would 
have been sustained if the bonds had run to maturity must be 
charged.” 

An accidental increase or decrease in the value of trust property 
belongs, of course, to the fund. But one who is entitled to receive 





the entire amount of the premium was directed to be paid into principal at the maturity 
of the bonds.) 

Ballantine v. Young, 74 N. J. Eq. 572, 70 Atl. 668 (1908). 

In re Allis’s Estate, 123 Wis. 223, 101 N. W. 365 (1904), although the trust will 
expire before the bonds mature (page 231). 

18 In re Schaefer, 165 N. Y. Supp. 19, 30, 176 N. Y. App. Div. 906 (1917). 

19 Connecticut Trust and Safe Deposit Co., Trustee, 80 Conn. 540, 69 Atl. 360 
(1908); Hemenway v. Hemenway, 134 Mass. 440 (1883); Ballantine ». Young, 74 
N. J. Eq. 572, 70 Atl. 668 (1908). 

The same has been held, namely, that the premium should not be amortized, of 
bonds received from a testator and set off to the trust fund by his executors. Matter 
of Fanoni; 88 N. Y. Misc. 442, 152 N. Y. S. 218 (1914). Whitridge, Trustee, v. 
Williams, 71 Md. 105 (1889), semble. But in American Security and Trust Co. ». 
Payne, 33 App. D. C. 178, 187 (1909), it was said that bonds which, “while a part 
of the testator’s estate, were not set apart by him as a part of”’ the trust fund, must 
“be treated as securities purchased by the executor.” This seems the sounder view, 
as the testators can hardly be regarded as having expressed an intention regarding 
such bonds. 

The trust instrument may, of course, show an intention that premiums should 
be amortized even in the case of bonds left by the testator. Estate of Wells, 156 
Wis. 294, 309-11, 144 N. W. 174 (1914). 

20 39 Cyc. 420, note 82, Farwell v. Tweddle, 10 Abb. N. Cas. (N. Y.) 94 (1881), 
there cited. 

21 Profit on sale of stocks and bonds: Stewart v. Phelps, 71 App. Div. 91, 75 N. Y.S. 
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the principal of a trust fund is entitled, aside from business gains 
and losses, to have paid into the fund at the maturity of a bond 
exactly the amount which was taken out of it to buy the bond. 
And the tendency of bonds to fall or rise in value in consequence 
of having been bought at a premium or at a discount is not a matter 
of business gain or loss: it is a calculable feature of the thing bought. 
One who is entitled to the “income” or “interest” of a trust fund 
is entitled to the true interest on a trust bond. True interest on a 
bond bought at a premium or at a discount is not the amount of 
the coupons, but that amount minus the premium or plus the dis- 
count.” Bonds are regularly dealt in on this basis of net yield. The 
premium bond at maturity may by chance be worth far less than 
par, but it cannot by any chance be worth more than par. That it 
will depreciate to the extent of the premium is certain. If, there- 
fore, a loss of principal be what is involved, it is a loss which is 
certain to occur, one which no combination of good luck and good 
management can avert. This inevitability means more than that 
the loss is a strange sort of loss: it means that it is not a loss at all. 
For people buy premium bonds, and no gambler, let alone a trustee 
whose investments must be approved by a court, will buy a certain 
loss. If $120 is paid for a $100 bond, and the promised $100 is re- 
ceived for it at maturity, it is not that there has been a loss of $20, 
in consequence of which the trust fund must stand reduced: it is 
that the coupons which have been paid from year to year have con- 
stituted not only interest but the repayment of what was taken 
out of the fund to pay the premium. Premiums should, therefore, 
be so accounted for as to leave the fund intact. 

If wasting property — property, z.e., that must in the course 





526 (1902); aff’d, on opinion below, 173 N. Y. 621. Of stocks: Kemble’s Estate, 
201 Pa. 523, 51 Atl. 310 (1902). As to profits, see 39 Cyc. 444; PERRY oN TRUSTS, 
6 ed., § 546. 

In 39 Cyc. 418, it is said: “The loss is to be apportioned between the life tenants 
and the remaindermen.” The meaning is not, of course, that any portion of the de- 
crease in the value of an investment is made up to principal out of income. The 
meaning is, on the contrary, that principal suffers not only the whole of the loss in 
the value of the investment, but is also obliged, when that loss has been accompanied 
by a loss of income, to make a contribution to income. See Meldon ». Devlin, 31 N. Y. 
App. Div. 146, aff'd in 53 N. Y. S. 172, 167 N. Y. 573. 

2 Accountants look at the matter in this light. Cf. Wr~1am Morse Cote, Ac- 
COUNTS, THEIR CONSTRUCTION AND INTERPRETATION, rev. ed., 185, 195; ERNEST 
Brown SKINNER, MATHEMATICAL THEORY OF INVESTMENT, 133, 134. . 
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of time be exhausted, like leaseholds, tangible personalty, or ter- 
minable annuities —is part of a trust estate, and it is impossible 
to spell out an intent that the life tenant shall have its gross an- 
nual produce, it is the trustee’s duty (pending conversion) to pay 
him only so much of that produce as is equal to normal interest on 
the value of the property, and to treat the balance as principal.” 
This is because it is ‘‘assumed in the absence of direction to the 
contrary that the testator intended that all the beneficiaries should 
enjoy the whole property in succession.” * This principle would 
seem to cover premiums, and require their amortization in some 
form, when no contrary intention is expressed. It may be not 
unreasonable to assume an intent against amortization when the 
bonds are left by the testator,” but there is no more suggestion of 
such an intent regarding bonds which the trustees buy than re- 
grading any sort of wasting property, and yet the English and 
some American courts refuse amortization even in the case of such 
bonds. A difference of an external sort between premium bonds 
and what are recognized as wasting investments is that premium 
bonds are often a perfectly proper investment for a trustee to 
make; indeed, except when they are so, the question discussed 
in this article-does not arise: while wasting property, so far from 
being a proper investment, must in the absence of special 
authority be converted by the trustee into a “permanent” form.” 
Irrelevant as this distinction is, it seems to lie behind the English 
cases. When investments in premium bonds began to be author- 
ized in England,” the courts disliked the statute and frequently 





% Howe v. Earl of Dartmouth, 7 Ves. 137 (1802). In re Carter, 41 W. R. 140 
(Ch. Div. 1892); Wentworth v. Wentworth, 1900, A. C. 163; Im re Woods, 1904, 2 Ch. 
4; Cairns v. Chaubert, 9 Paige (N. Y.) 160 (1841); dictum in Frankel v. Farmers’ 
Loan and Trust Co., 152 N. Y. App. Div. 58, 61, 136 N. Y. S. 703 (1912). PERRY ON 
TRUSTS, 900, note. 

It has been held in England that the rule of conversion does not apply to trusts 
created by deed; 28 HatsBpury, Laws or ENGLAND, 32. A specific bequest is treated 
as showing an intent that the life tenant shall have the full produce; see PERRY ON 
Trusts, 6 ed., §§ 451-56, 547; 28 Hatspury, Laws or ENGLAND, § 1. 

% 28 HatsBury, Laws or ENGLAND, 31. 

% And set off by him as part of the trust estate. See note 18. Bonds so set apart 
by the testator correspond, of course, to wasting property which is specifically be- 
queathed; it is therefore consistent (see note 22) to give their gross produce to the 
life tenant. 

% 28 HALsBuRY, LAws OF ENGLAND, 31; PERRY ON TrRusTS, § 547. 

27 Stat. 22 & 23 Vict. c. 35, § 32 (1859), authorized trustees who were not for- 
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exercised their discretion ** by refusing to direct trustees to invest. 
in them;”® but when they felt obliged to recognize the propriety of 
the investment in a given case, it did not occur to them that there 
was anything that could still be done for the remainderman. They 
apparently reasoned — These investments, being declared to be 
proper, are proper with all their obvious incidents; but one of their 
incidents is that they involve a diminution of principal; therefore 
a diminution of principal, when so produced, is proper and should 
not be obviated.* The reasoning is inadequate, for to authorize a 
given investment is quite a different thing from directing that it 
be treated in such a way as to involve a loss to principal. There 
was nothing to prevent the courts from resorting to amortization 
to avoid the loss. And the result of the course they took is curious. 
A “wasting investment” is prevented from involving a loss to 
principal, and yet must be converted; while a premium bond is 
made to involve a loss to principal, although it is a proper invest- 
ment for a trustee to make.” 





bidden to do so by their trust instruments to invest, among other things, in East 
India stock, which was redeemable, sold at a premium, and amounted for present 
purposes to bonds. See note 2. 

(The Trustee Act, 1893 (56 & 57 Vict. c. 53), § 2, expressly authorizes invest- 
ment in certain securities referred to (described as stocks), “notwithstanding that | 
the same may be redeemable, and that the price exceeds the redemption value.”’) 

28 Under Stat. 23 & 24 VICT. c. 38, § 10 (1860). 

29 FE. g., Cockburn v. Peel, 3 De G., F. & J. 170 (1861); Waite v. Littlewood, 41 Law 
J. Rep. (w. s.) Chanc. 636 (1872); Law Rep. 8, Chanc. 70. 

80 Cf. Equitable Reversionary Interest Society v. Fuller, 1 J. & H. 379 (1861), 
where the question was simply whether to make an order for investment in East 
India stock: “The difficulty I have felt throughout is, that there is a considerable 
injury to those interested in the capital in all investments of this description. . . . 
In the course of a few years, East India stock may be redeemed at a reduction of 
9 per cent upon its present market value, which will be a clear loss-of capital. On 
the other hand, if I do not grant this application, there is no possible case in which 
it could be done. . . . I feel myself bound to give some effect to the intention of the 
Legislature, in compliance with which the judges have sanctioned these investments. 
. . . As the change of investment is a clear loss to the reversion, the costs must come 
out of the income.” (Sir W. Page Wood, V. C.) 

In Cockburn ». Peel, 3 De G., F. & J. 170 (1861), in which an order for investment 
in East India stock was refused because of the loss to the remainder that would result, 
Lord Campbell said: “An offer is made to guard against this peril by a sinking fund; 
but I do not think that this would be authorized by the statute under which the 
transfer is asked, and I do not think that the transfer ought to be directed where such 
an expedient is necessary.” 

81 This idea that, when once an investment is authorized by law, its whole apparent 
income should go to the life tenant, may have grown out of the circumstance that 
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As to the form which the amortization of premiums should 
take: it seems clear that there should be, as under the prevalent 
American practice there are,” periodic contributions to principal 
out of the coupon while the trust estate holds the bond. The alter- 
native course of paying the full coupon into the fund until the 
amount of the premium has been paid in, and to the life tenant 
afterwards, equally protects the fund from loss, but it may be a 
great hardship to the life tenant while the deductions are being 
made. It is sure to be if the bonds are a substantial part of the 
trust estate. And if the life tenant dies before he has received any 
income from the bond, injustice as well as hardship has been 
inflicted on him; * for there is no logic in attributing the first cou- 
pons entirely to principal and the later ones entirely to income. It 
is more rational as well as more convenient to regard each cou- 
pon as embodying both a payment of interest and a payment of 
principal. : 

To determine how much is interest and how much principal, the 
trustees should begin by finding the rate of interest which the money 
invested in the bond will actually earn while it remains invested, 
assuming that the promised payments of coupon and principal are 
made when they fall due.** The bond calls for the payment of a 





for long, in England, the regular trust investment was one on which the apparent 
income was the real income, namely, 3 per cent consols. As these ‘were permanent, 
their being bought at a premium resulted in no tendency to diminish in value, and, 
consequently, the life tenant was entitled to the whole of the periodic payment. 
New England Trust Co. v. Eaton, 140 Mass. 532, 539, 540, 4 N. E. 69. 

% In New England Trust Co. v. Eaton, 140 Mass. 532, 4 N. E. 69; Ballantine ». 
Young, 74 N. J. Eq. 572, 70 Atl. 668; and Jn re Allis’s Estate, 123 Wis. 223, 101 N. W. 
365, a course of gradual amortization had been adopted by the trustees and was 
approved by the court. In Matter of Stevens, 187 N. Y. 471, 80 N. E. 358, it was 
held that gradual amortization should have been adopted, and depreciation to the 
date of the account was charged to income. In Curtis v. Osborn, 79 Conn. 555, 65 
N. E. 968, the bonds had matured and been paid before any allowance to principal 
on account of premium had been made. It was said that “it would have been proper”’ 
to make annual deductions from coupon; “the facts in the case at bar do not require 
us to decide whether the trustees failed in duty in not making such annual deductions,” 
as the whole depreciation can be made up in a lump out of the income of the trust 
fund. In re Schaefer, 165 N. Y. Supp. 19, 176 N. Y. App. Div. 906, deduction of 
the whole amount of the premium from the first coupons was disallowed. 

%3 Cf. In re Schaefer, 165 N. Y. Supp. 19, 30, 176 N. Y. App. Div. 906. 

*% The following discussion of the several methods by which the gradual amortiza- 
tion of a premium may be effected is based upon WitL1AM Morse CoLe, Accounts, 
THEIR CONSTRUCTION AND INTERPRETATION, rev. ed., chap. 12. 

For his criticism of the following discussion, and of the discussion of the calcula- 
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principal amount at a fixed date and of a definite number of smaller 
amounts, annually, semi-annually or quarterly, in the meantime. 
Each one of these amounts has, on the basis of any given rate of 
interest, a certain present worth; that is, corresponding to each 
amount there is a certain sum which, invested at compound in- 
terest at a given rate, will produce the amount by the time it falls 
due. This present worth is simply the amount less compound dis- 
count at the given rate. The sum of the present worths, at any 
given interest rate, of the periodic interest payments and the prin- 
cipal sum, is the present worth of the bond at that rate. Ex- 
tended tables have been worked out showing the present worths 
of bonds at each of a great variety of assumed rates of interest. 
The tables take into consideration, necessarily, the nominal in- 
terest the bond bears, the number of interest payments per year, 
and the number of years the bond has still to run; since the number, 
amount and time of the several payments that are still to be made 
are the essential factors — together with the assumed rate of in- 
terest — in determining present worth. These tables can be worked 
forward and backward. That is, instead of looking up in the table 
_ a given market or other rate of interest and learning the present 
worth of the bond at that rate, one may look up in the table a 
given present worth or purchase price and find the rate of interest 
which the bond will pay. The exact sum paid for the bond can sel- 
dom be found in the table, because market quotations are in eighths 
of one per cent, while theoretical present worths end in all sorts of 
figures; but the slight difference between the price paid and the 
nearest present worth to be found in the table (and also the dis- 
crepancy caused by buying bonds between interest dates) can 
readily be accounted for.* 

The rate of interest which the bond is really to earn is called 
the basis or basic rate. The basic rate is not the rate at which the 
bond will pay interest, throughout the term, on the sum originally 
invested; it is the rate at which it will pay interest on the sums 
that remain invested from time to time. For the first interest 
period, interest at this rate will be earned on the whole purchase 





tions involved in the accumulation of discount, I am indebted to Donald English, 
Assistant Professor of Economics in Cornell University. 

% F. g., CHARLES EzRA SPRAGUE, EXTENDED BonD TABLES. 

% See CoLE, Accounts, 179, 184, 195 ff. 
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price of the bond; but the excess of the first coupon over this inter- 
est will be a repayment of principal, and the amount that remains 
invested in the bond —its book value — will be reduced to the 
extent of this repayment. The next coupon will contain interest 
at the basic rate on this reduced value only; the remainder will 
be a repayment of principal. 

When the trustee has found the basis, he may effect the gradual 
amortization of the premium in one of three ways. (1) The cor- 
rect method is, clearly, to pay the life tenant interest at the basic 
rate on the book value of the bond — which is of course a decreas- 
ing value; put into the amortization fund what remains of the 
coupons after deducting this interest; pay the life tenant whatever 
interest the amortization fund earns; and allow the amortization 
fund to accumulate arithmetically, without interest, for the re- 
mainderman. The life tenant will receive a decreasing income 
from the bond and’ an increasing income from the amortization 
fund, and the sum of these will always be the income that is actu- 
ally earned. Since what is subtracted from the book value of the 
bond, and no more, is added to the amortization fund, the sum of 
the amortization fund and the current book value will be constant, 
and the total income will tend to be constant: it will vary only to 
the extent that the amortization fund earns interest at a different 
rate from the bond. And since the rate of interest which the bond 
pays on the money that remains tied up in it has been determined 
at the start, it follows by hypothesis that, if interest at that rate 
on that amount is paid to the life tenant out of the coupons, the 
balance of the several payments which the bond debtor makes will 
in the aggregate just replace the principal. Under this method, 
therefore, the amortization fund at maturity will amount exactly 
to the premium. ‘This scheme is perfect.” *” 

A comparatively rough and ready method is (2) to pay to the 
life tenant, out of the coupon, interest at the basic rate on the 
amount originally invested in the bond, and pay the balance of 
the coupon into the fund which is to amortize the premium. The 
interest which the amortization fund earns is then paid into that 
fund, and not to the life tenant. This method has the advantage 
of giving the life tenant an unvarying income. If the amortization 
fund happens to earn interest at exactly the basic rate, the life 





87 CoE, Accounts, 189. 
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tenant’s share will evidently be the same as under the first method, 
since he will receive interest at the same rate on the same total 
amount. It follows that the amortization fund’s share will be the 
same as under the first method; ** which is to say that the premium 
will be just wiped out at maturity.’ But all this assumes that the 
amortization fund will always earn the same rate of interest that 
the bond earns, and this second method is just only when that 
coincidence occurs. For in whatever form the trust fund is in- 
vested, the life tenant is entitled to the interest which the fund 
actually earns, and the remainderman to no more nor less than his 
principal. But, as the amortization fund grows and the book 
value of the bond is reduced by the successive amortizations, the 
whole sum that was once invested in the bond is no longer invested 
in it: the amount of the several amortizations has been repaid by 
the bond debtor and stands invested in other ways. The amortiza- 
tion fund is as much a part of the trust estate as any other, and the 
life tenant should receive the interest that it earns. If it is earn- 
ing four or six per cent, the fact that it would be earning five if it 
were still invested, as it is not, in the bond, is no reason for paying 
the life tenant five instead of the four or six that it is earning. 
The principal, too, is practically certain to be either more or less 
than replaced if its replacement is made to depend, as it does 
under this second method, on the uncertain interest which the 
amortization fund can earn. 

A third method, in some use because of its simplicity, is (3) to 
amortize the entire premium in equal periodic instalments; as, for 
example, a ten-dollar premium on a bond with ten years to run is 
amortized at the rate of a dollar a year. The interest on the amor- 
tization fund is paid to the life tenant, as it should be, and the 
principal is exactly replaced at maturity, as it should be. But in 





88 Under the first method the amortization fund receives the whole of the coupon 
less interest on the latest book value of the bond; under the second, it receives the 
coupon less interest on the purchase price of the bond. The amount it receives from 
the coupon is therefore less, under the second method, to the extent of interest at the 
basic rate on the difference between purchase price and last book value. But that 
difference is exactly what the amortization fund already contains; and interest on 
the amortization fund, under the second method, is paid into the fund. The amortiza- 
tion fund therefore receives in one form what is denied to it in another, so long as the 
fund earns interest at the basic rate. 

For a tabular illustration of the identity of the two methods while the fund earns 
interest at the basic rate, see CoLE, ACCOUNTS, 186, 188. ; 


’ °. 
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the early years, before amortization has gone far, more money is 
invested in the bond, and consequently a larger fraction of the 
coupon consists of interest than in the later years. It follows that 
this method of equal and unsupplemented payments to the life 
tenant gives him first less interest than the bond is earning, and 
then more; first too little and then too much. Even if he lives till 
the maturity of the bond, so that the deficiency is matched by the 
excess, having a larger income than he is entitled to in the later 
years may be no compensation to him for having a smaller income 
than he is entitled to in the earlier; and, if he dies before the bond 
matures, he is not made even mathematically whole. 

The decided cases are obscure and conflicting as to the particular 
variety of gradual amortization which should be adopted,*® and 
contain little or no discussion of the point. 

With respect to accounting for discounts, there are practically 
no authorities. Forty years ago, before the modern doctrine 
concerning premiums was developed, the Surrogate of New York 
County held that the remainderman and not the life tenant was 
entitled to profit from the maturing of bonds bought at a discount. 
No distinction between the gains in suit and any purely accidental 
increase in the value of an investment occurred to the court.” 





39 The method approved in Massachusetts and Wisconsin is either (1) or (2); 7. €. 
one of the two methods which involve the use of bond tables, and appears to be (1), 
as nothing is said of paying interest on the amortization fund, or anything but the 
successive deductions from coupon, into that fund. New England Trust Co. ». Eaton, 
140 Mass. 532, 4 N. E. 69; In re Allis’s Estate, 123 Wis. 223, 230, 101 N. W. 36s. 

(2) The second method seems to be the one to which the Connecticut court leans: 
“Tt would have been proper for the trustee to have paid to the life tenants annually 
out of this $600 such sum only as would leave a balance which, when properly invested 
year by year, would have amounted to” the premium at maturity. Curtis ». Osborn, 
79 Conn. 555, 560, 65 N. E. 968. This was obiter, however. 

(3) The third method seems to have been approved in New Jersey. The trustees 
had “set aside out of each installment of interest received from said bonds a sum 
sufficient, with other like installments similarly retained, to make up at the maturity 
of the said bonds a sum equal to the premium.” As to bonds bought by the trustees, 
this course was approved. Ballantine v. Young, 74 N. J. Eq. 572, 70 Atl. 668. 

It is by no means evident that any court would insist upon any particular one of 
the three methods if a different method of gradual amortization were presented to 
it for approval. 

«0 Townsend v. U. S. Trust Co., 3 Redfield Sur. 220 (1877). A trustee had invested 
for each of three life beneficiaries $5,000 in United States bonds; and “when -said 
stock became due and payable, the said trustee sold the same and realized therefor 
the sum of $5,400 upon each of said three trust funds of $5,000.” He thereupon 
invested $4,962.50, for each beneficiary, in $5,000 of United States bonds, which 
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This was parallel to the early and now superseded tendency re- 
garding premiums, and furnishes practically no evidence. of the 
present law of New York." Mr. Justice Holmes, speaking for the 
Massachusetts court in Hemenway v. Hemenway,” said obiter that 
no rule for discounts, and certainly none which would give the ben- 
efit of them to life tenants, could be laid down; but this was in- 
terwoven with what was said in that case, and in effect overruled 
in New England Trust Co. v. Eaton,® against the amortization of 
premiums. When New England Trust Co. v. Eaton established 
the amortization rule for premiums, the dissenting opinion repeated 
the dicta of Hemenway v. Hemenway concerning discounts, and 
indicated that they fell with the rest of Hemenway v. Hemenway. 
The Court of Appeals of Kentucky, which dissents from the 
amortization rule as to premiums, has delivered a dictum against 
giving life tenants the benefit of discounts.“ 

The tendency of a discount bond to rise to par as it approaches 
maturity is less regularly visible than the tendency of a premium 
bond to fall to par, because unfavorable business or market condi- 
tions may counteract it and prevent the bond from rising; but the 
tendency is always present. The bond bought at go is some entity’s 
obligation to pay 100; and obligations have a tendency, other 
things being equal, to be discharged. The case is not like that of 
stock in the modern sense of that word. Stock bought at go is 
nobody’s obligation to pay 100. If stock is worth go today, and 
all conditions remain as they are, it will be worth go in ten years. 
If a bond with ten years to run is worth go, and all conditions 
remain as they are, it will be worth 100 in ten years. The stock 
which stands below par has on that acount no more a tendency to 
rise than it has a tendency to fall. The bond which stands below 





rose in value above par. The life beneficiaries petitioned for an order directing the 
trustee to pay them the two gains of $400 and $37.50. The court denied the petition 
on the ground that the gains belonged to principal. 

4t In Matter of Gerry, 103 N. Y. 445, 451, 9 N. E. 235, the Court of Appeals said 
of Townsend v. U. S. Trust Co. and another case, “These decisions accord with our 
views”; but the court of appeals was not passing upon, or apparently intending to 
discuss, gains resulting from discounts. 

4 134 Mass. 446 (1883). 140 Mass. 532, 4 N. E. 69 (1886). 

“ Hite’s Devisees v. Hite’s Executor, 93 Ky. 257, 269, 20 S. W. 778 (1892). 

Perry ON Trusts, 6 ed., § 546, says: “If the securities mature or are sold, the 
increased value belongs to the remainder,” but his citations include no cases of dis- 
count. 
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par may fall, but it has a tendency to rise, since if nothing un- 
toward occurs it will rise. If this constituted a tendency to yield 
a profit, discount bonds would be so popular that they would soon 
cease to be discount bonds. If $90 is paid for a bond, and the 
promised $100 is received for it at maturity, it is not that there 
has been a profit of $10, in consequence of which the trust estate 
should stand increased: it is that the coupons which have been 
paid from year to year have been only a part, and the $10 are the 
rest, of the income which the bond was expected to produce and 
has produced. 

The real cause of the failure of some courts to recognize that 
the coupons on premium bonds contain principal, and that the 
sale or redemption price of a discount bond contains income, is the 
circumstance that periodic payments are commonly income and a 
lump payment is commonly principal. Nothing could be more 
accidental or less significant. There is nothing to prevent an ar- 
rangement by which a part of a principal sum — or the whole of 
it, as in the case of true annuities —is repaid in periodical in- 
stalments, or an arrangement by which a part or the whole of 
income is withheld and accumulated for years and paid in a lump. 
If it were practicable to divide each coupon on a premium bond 
into two coupons, one labeled interest and one principal, and to 
divide the sum received on the sale or redemption of a discount 
bond into two checks, one labeled principal and the other accumu- 
lated interest, no one would have difficulty in recognizing that the 
sums were what they were called. The fact that the dividing and 
labeling is left for the recipient to do does not affect the nature of 
the payments. That which in fact constitutes a repayment of 
purchase price is principal, and that which is an expected increase 
over purchase price is income. 

The disapproval of the accumulation of discounts has all ema- 
nated from courts which certainly or probably took the anti- 
amortization view of the premium question. It therefore 
strengthens rather than weakens the presumption that courts 
which amortize premiums will give life tenants the benefit of dis- 
counts. That presumption is strong. The two processes are not 
only essentially alike: the arguments against them are alike, and 
a logical court which finds these arguments insufficient as to 
premium should also find them insufficient as to discount. Thus: 
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1. It may be said that a discount does not necessarily mean 
that the coupon is small so that the life tenant, if he is not given 
the benefit of the approach to maturity, will get a small return. 
But it wads said with great force by Mr. Justice Holmes, in New 
England Trust Co. v. Eaton,” that a premium does not necessarily 
mean that the coupon is large so that the life tenant, if the premium 
is not amortized, will get a large return. The answer to both 
arguments is of the same sort. When a given proper investment 
has been made, the life tenant is entitled, not to a small, moderate 
or large income from the investment, but to the income which it 
happens to bring in. Payments should be made out of the coupon 
into principal to amortize a premium, not because the coupon is 
too large for the life tenant’s good, but because it is not all in- 
come. Similarly, the amount of a discount, if it is realized, should 
be paid to the life tenant in addition to his coupon, not on any 
theory that the coupon is small, but because, however large it is, 
it is not the whole of the income. 

2. It may be said that bonds sell at a discount not so often or 
so much because the interest rate is low as because of inferiority 
in respect to safety, marketability and term; and that the incre- 
ment of value should therefore profit the remainderman, who 
chiefly suffers from the disadvantages which that increment off- 
sets. What force there is in this argument is equally present in 
the corresponding objection to the amortization of premiums — the 
objection, namely, that bonds sell at a premium not ‘so much be- 
cause the interest rate is high as because of superiority in safety, 
marketability and term, and that the decline in the value of the 
bond should therefore fall upon the remainderman, who chiefly 
profits from the advantages which the decline offsets. The Penn- 
sylvania court is impressed by this argument, and refuses to 
amortize premiums.“ Similarly Justice Holmes said in the dis- 
senting opinion in New England Trust Co. v. Eaton, 


“Within a few years the first mortgage four per cent bonds of a flour- 
ishing railroad have sold at eighty-five, while at the same time United 
States four per cents stood at one hundred and twenty or more, and city 
fours of a high rank stood at about par.” ” 





4 See note 42, supra. 
“ Penn-Gaskell’s Estate (No. 2), 208 Pa. 346, 57 Atl. 715 (1904). 
47 140 Mass. 532, 547, 4 N. E. 69. 
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These great differences in price he accounted for largely by differ- 
ences in supposed safety; and his conclusion was that the burden 
of premiums should fall on remaindermen rather than on life 
tenants. These objections to amortization and accumulation 
make of trust accounting a matter of rewards and penalties: re- 
wards for risks and penalties for safety. If that attitude: were 
defensible, it would not follow that the whole retribution should 
fall upon the remainderman, for the life tenant also is concerned 
with safety. But the attitude is indefensible. The duty of trus- 
tees and of the courts which supervise them is not to reward those 
who bear more risk or penalize those who bear less, but to turn 
over principal to whom principal is due and income to whom in- 
come. The coupon on a premium bond being part principal, that 
part should go to the remainderman, however safe the investment, 
however largely the premium was paid for safety, and however 
much more important safety may be to a remainderman than to a 
life tenant. The increase in the value of a discount bond being 
income, that increase should go to the life tenant, however unsafe 
the investment, even if the discount reflects the unsafety. In the 
same opinion Mr. Justice Holmes said: “‘The necessary premise 
for casting the whole burden of repaying premiums upon interest 
is that the premium is paid solely for interest above the market 
rate.” Not at all. It should by all means be granted that the 
trustee who buys a premium bond is likely to pay something for 
safety; but that is merely to say that he makes an investment on 
which the income is less than it would be if it were less safe. It is 
none the less this very income, and not that something more which 
the coupon represents, which should go to the person entitled to 
income. If a trustee is, as may well be granted, influenced by the 
idea of a liberal income in buying a discount bond, the life tenant 
is none the less entitled to the whole of the income, and not merely 
to that part of it which comes in the shape of coupons. 

3. On account of business conditions general or particular, the 
value of a bond bought at a discount may not increase for a time 
or at all. This is true, but not truer than that the value of a bond 
bought at a premium may not diminish for a time or while the 
trust estate holds it, one of the considerations which led the Penn- 
sylvania court to reject amortization.“* But in New England Trust 





48 See note 44, supra. 
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Co. v. Eaton,** income was properly charged with premiums although 
the bonds had actually increased in value. The life tenant got no 
right to a part of the remainderman’s principal from the fact that 
the remainderman had made a profit and did not appear to need 
the money. If the expected increase in the value of a discount bond 
is not realized, a question arises; but if the increase is realized, the 
life tenant should not be deprived of it on the ground that it might 
not have come in. The fact that it may not come in no more makes 
‘it profit than the fact that a premium bond may rise for a time 
prevents its coupons from being part principal. If whatever is un- 
certain were profit, nothing would be income. 

4. It is sometimes suggested that amortization is unnecessary 
because, if trustees are impartial, premiums and discounts and their 
accompanying advantages and disadvantages will tend to balance 
each other, and, if trustees are not impartial, they can be called 
to account. Thus, Judge Holmes, speaking for the Massachusetts 
court in Hemenway v. Hemenway, said: 


“Our refusal to lay down a general rule does not put the capital in 
danger of being exhausted. . . . The answer to the extreme cases sup- 
posed on behalf of the remaindermen is, that, if they were conceivable 
where the trustee was acting in good faith, they would be inconsistent 
with that reasonable discretion which he must exercise at his peril. . . . 
We have no reason to doubt that, taking the whole administration of 
the trust into account, the balance has been evenly held between the 
two parties, and the relation between the remaindermen and the life 
tenants is such that there is less call than there might be in some other 
cases for treating the life tenants with great strictness.” © 


This suggestion of a balancing of course has validity only if there is 
no good reason for regarding life tenants and remaindermen as 
definitely entitled to accumulation and amortization, and it is 
submitted that there is excellent reason for regarding them as so 
entitled. 

One objection which is made to the amortization of premiums 
becomes an argument, as far as it goes, in favor of giving life tenants 
the benefit of discounts. It is suggested in some cases that a wish 





49 See note 42, supra. 

50 Hemenway v. Hemenway, 134 Mass. 446, 452, 453 (1883). Cf. Hite’s Devisees 
v. Hite’s Executor, 93 Ky. 257, 269, 20 S. W. 778 (1892); American Security and 
Trust Co. v. Payne, 33 App. D. C. 178, 188 (1909). 
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on the part of the creator of a trust to provide for someone now is 
more impressive and presumably more earnest than a wish to pro- 


vide for someone else later: in other words, that other things being _ 


equal, life tenants should be preferred to remaindermen. The 
Pennsylvania court and the Massachusetts court have been influ- 
enced by this idea.“ To favor the life tenant, of course, while it 
requires that premiums be not amortized, requires that discounts be 
accumulated. 

Discounts as well as premiums should, then, be prevented from 
changing the size of the trust fund. Which of the alternative means 
of reaching the result should be adopted in the case of discounts — 
the payment of increments to the life tenant when they are realized, 
on the sale or payment of the bond, or periodically as they theoreti- 
cally accrue—is another open question. The periodic payment 
accords, in the superficial matter of periodicity, with the practice 
by which premiums are amortized, and a decent argument may be 
made in support of it. It may be said: There is in theory a fatal 
tendency for the value of the bond to rise to par as it approaches 
maturity. If the tendency were sometimes present and sometimes 
absent, its occasional operation would result in an accidental in- 
crease in the value of the estate, by which the remainderman should 
profit. Since the tendency is always present, so that no profit is 
involved and the increment belongs to the life tenant, he should 
have the increment though the trustee, by not selling the bond, 
prevents it from being realized, and even though counteracting 
conditions prevent the value-of the bond from rising. This course 
of annual payments will lead, undoubtedly, to sales of trust prop- 
erty from time to time to procure money for the life tenant, and 
occasionally to a decrease in the whole trust fund. But if the 
theoretical annual increase in the value of the bond has taken place, 
there will be no decrease in the value of the whole fund, and when 
the theoretical increment has failed to take place in a particular 
year, but is made up later, the decrease in the value of the fund will 
be only temporary. If the bond fails ever to regain its theoretic 
value, and neither is nor can be redeemed or sold at that value, the 





51 “The life tenant . . . is the primary and immediate object of the testator’s 
bounty.” Penn-Gaskell’s Estate (No. 2), 208 Pa. 346, 348, 57 Atl. 715 (1904). The 
life tenants, the testator’s sons, were “the prominent objects of his bounty.” Shaw 
v. Cordis, 143 Mass. 443, 446, 9 N. E. 794 (1887). 
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principal of the fund will indeed suffer a permanent loss. But this 
loss will be due to business or market accidents. The bond has not 
., done what was expected of it. Preferred stock is expected to be 
worth as much ten years from now as now, and if it fails to be, the 
loss is a loss of principal. A discount bond is expected to be worth 
more ten years from now than it is now, and if it fails to be, the 
loss is equally a loss of principal. If it is so treated, and the life 
tenant is allowed his full theoretic interest, has he profited at the 
expense of the remainderman? Is the case not rather that he has 
come out even and the remainderman is suffering from an unfortu- 
nate investment? 

The reasons for rejecting this argument are overwhelming. The 
reduction of the trust fund as a whole by the sale of other securities, 
in order that an income which has not come in may be paid to the 
life tenant, is as objectionable theoretically as it is practically. 
When is the process to stop? If the discount bond stops. paying 
interest altogether, is the imaginary appreciation in its value, and 
the amount of the worthless coupon as well, to be paid to the life 
tenant out of the trust estate? The bond ought to have produced it, 
and if produced it would have been income. No more than that 
can be said for awarding an imaginary appreciation to the life 
tenant, at the expense of the estate, in any case. In spite of the 
analogy between premiums and discounts, there is a great difference 
between periodic amortization and periodic accumulation. When 
premiums are amortized out of coupons, cash which has actually 
come in from an investment is put to the account of the person who 
theoretically ought to have it— the remainderman. If the bond 
has risen in value, he may not seem to need the money, but at least 
the money has come in. On the other hand, if the life tenant is 
given periodic sums to efface a discount, he is given either money 
which has not come in from the investment but will later, or money 
which the investment not only has not produced but never will 
produce. Neither theory nor analogy requires the payment to the 
life tenant, on account of an investment, of money which that in- 
vestment has not brought in. The only theory which has been or 
should be adopted in respect to premiums or discounts is a theory 
for disposing of money which comes to the trustee. The regular 
annual enrichment of the life tenant to efface.a discount would be 
analogous not to.the mere amortization of a premium out of the cou- 
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pon on the premium bond, but to the amortization of a premium out 
of independent items of income when the coupon has not been paid. 

The calculations involved in accumulating discounts correspond 
to those in amortizing. premiums, with the difference that the ac- 
cumulation is realized in a lump and should therefore be paid to the 
life tenant in a lump, while the premium is recovered in instalments 
and should therefore be restored to principal in instalments. The 
rate of interest which the bond will earn should first be determined 
from a table of bond values. The first coupon, instead of contain- 
ing, like the coupon on a premium bond, more than interest at this 
rate, contains less. The difference should be added to the book 
value of the bond, and, for the second interest period, interest should 
be reckoned on this increased principal. The value of the bond 
should be gradually written up, instead of being written off as in 
the case of premiums; and, just as in the case of premiums, interest 
should always be reckoned on the current book value. This gives 
the life tenant interest on his forced savings as well as on the orig- 
inal investment. As some of this reckoned interest — all in excess 
of the coupon — remains tied up in the bond till it matures or is 
sold, only the coupon should be paid to the life tenant in the mean- 
time; the rest of the interest should be allowed to accumulate for 
him and be paid to him, or to his representatives if he is dead, if and 
when it is realized. This corresponds as closely as the case permits 
with the first method for amortizing premiums. If the life tenant 
lives to see the trust estate realize on the bond; or if the trustee 
disposes of it on the life tenant’s death, as he should if practicable;™ 
the whole accumulation of earned interest should be turned over to 
the life tenant or his representatives. If more than the theoretical 
value of the bond is realized; the excess is of course a profit and 
belongs to the remainderman. If the trustee retains the bond after 


the death of the life tenant, so much accumulated interest as is 


ultimately realized may well be divided between the life tenant’s 
representatives and the remainderman, in the proportion which 
the period during which the life tenant was entitled to the income 
from the bond bears to the period during which the remainderman 
was entitled to it; though, if the bond has a market, an alternative 
course is evidently to pay to the representatives of the life tenant 





52 In order to determine what income can actually be realized for the period during 
which the life tenant was entitled to the income. 
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so much of the interest earned at his death as could then have been 
realized on sale. 

If the rate of accumulation were determined by applying the 
basic rate of interest always to the purchase price of the bond, in- 
stead of to its growing book value, the process would be too slow 
to be correct in theory or just to the life tenant, and the accumu- 
lated interest would not amount to the discount by the time the 
bond matured. The result would be that some of the life tenant’s 
interest would be paid, when realized, to the remainderman. The 
withheld increments of interest are tied up in the bond waiting to 
be paid, and the life tenant is as much entitled to interest on them 
— when it is realized — as on any other fund. This second, and 
erroneous, method would correspond to the second method for 
amortizing premiums, except that the discount bond gives rise to no 
separate interest-earning fund to correct the error. 

To accumulate the entire discount in equal periodic instalments 
would be as objectionable as to amortize an entire premium in equal 
periodic instalments, though for a converse reason. As the book 
value of the discount bond is less in the early years than in the later, 
less interest is earned at first than later. It follows that if the life 
tenant is credited with a uniform amount of interest, he is in the 
early years credited with too much; so that, if the bond were sold 
at a profit during these early years, a part of what was really profit 
would appear to be due to the life tenant as interest, and injustice 
would be done to the remainderman. 

The gradual payment to the life tenant of the theoretic increase 
in the value of the discount bond, without waiting for it to be real- 
ized, was the method which presented itself to Judge Holmes as 
called for if premiums were to be amortized. Naturally he found 
it inadmissible.* If the entire consistency of gradually amortizing 





8 “ Again, if the fiction of safety be adopted” (the fiction, 7. e., that all trust invest- 
ments are equally safe, and premiums and discounts reflect differences in rate of 
interest — a fiction on which the amortization of premiums seemed to Judge Holmes 
to rest), ‘I still do not see why it does not follow that, if a bond is bought below par, 
the tenant for life is equally entitled to an annual increment on the interest received 
by him as the bond gradually approaches maturity. This was argued in Hemenway 
v. Hemenway, but I must believe that such a doctrine would disconcert trustees not 
a little. Of course, it would call for sales of capital from time to time to produce 
funds for the tenant for life beyond the amount received on the bonds.” Holmes, J., 
in New England Trust Co. v. Eaton, 140 Mass. 532, 547, 4 N. E. 69 (dissenting 
opinion). 
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premiums, and at the same time paying life tenants the increment 
resulting from discounts only when that increment is realized, had 
been fairly presented to him, one may doubt whether he would 


have been led to reject the whole principle of amortization and 


accumulation. 

In summary: 1. The clear weight of authority and the present 
tendency of the law support the amortization of premiums. 
2. Regarding discounts, there is practically no authority. 3. Sound 
theory requires both the amortization of premiums and the accu- 
mulation of discounts. 4. The connection between amortization 
and accumulation is so close that it may confidently be hoped that 
accumulation, in some form, will be adopted. 5. The amortiza- 
tion of premiums should, and does, take the form of a series of 
deductions from coupons for the benefit of principal. These deduc- 
tions should consist of the difference between the coupon and in- 
terest at the basic rate on the latest book value of the bond. 
6. Discounts should be accumulated by reckoning interest at the 
basic rate on the latest book value of the discount bond; but the 
accumulation should be paid to the life tenant in a lump when, and 
to the extent that, it is realized on the sale or payment of the bond. 


Henry White Edgerton. 
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STATUS OF ALIEN ENEMIES ! IN Courts OF JusTIcE. — “The authori- 
ties show that, though an alien enemy cannot sue in the courts of this 
country, he can be sued.” The Attorney-General, as amicus curiae, in 
Porter v. Freudenberg, [1915] 1 K. B. 857, 863, thus summed up the 
situation of alien enemies in the courts of justice? There are so many 
circumstances under which the question of the status of alien enemies * 





1 The expression “alien enemies” is not a happy one. The persons intended to be 
described by it are not necessarily aliens; they may be neutrals or even subjects of the 
home state. See note 3. “Enemy aliens” is no better, for the same reason. “Enemy” 
is more accurate, but is perhaps likely to be understood in a more popular sense of 
an opposing military force or of a hostile state. “Enemy” is the term used in the 
Trading with the Enemy Act enacted by Congress and approved October 6, 1917. 

2 The Lord Chief Justice in delivering the opinion of the Court of Appeal gave 
the following reasons for the rule (page 880): “To allow an alien enemy to sue or 
proceed during war in the civil Courts of the King would be . . . to give to the enemy 
the advantage of enforcing his rights by the assistance of the King with whom he is 
at war. But to allow the alien enemy to be sued or proceeded against during war is 
to permit subjects of the King or alien friends to enforce their rights with the assistance 
of the King against the enemy. Prima facie there seems no possible reason why our 
law should decree an immunity during hostilities to the alien enemy against the pay- 
ment of just debts or demands due to British or neutral subjects. The rule of suspend- 
ing the alien enemy’s right of action is based upon public policy, but no considerations 
of public policy are apparent which would justify preventing the enforcement by a 
British or neutral subject of a right against the enemy.” 

3 Who is an alien enemy? “Its natural meaning indicates a subject of enemy 
nationality, that is, of a State at war with the King, and would not in any circum- 
stances include a subject of a neutral State or of the British Crown, but that is not 
the sense in which the term is used in reference to civil rights.’. . . It is clear law that 
the test [for the purpose of the enforcement of civil rights] is not nationality but the . 
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may arise that amore detailed examination seems desirable. For example, 
in considering the rule that an alien enemy cannot sue, does it make any 
difference whether the suit is brought before or after the outbreak of 
war? In Le Bret v. Papillon, 4 East, 502, the plaintiff in an action of 
assumpsit was an alien friend at the time he brought the action, but 
war broke out before the plea was filed. Lord Ellenborough held the 
plaintiff barred from further maintaining his action.‘ In each of two 
recent cases, Plettenberg v. Kalmon, 241 Fed. 605, District Court, S. D. 
of Ga., and Stumpf v. Schreiber Brewing Co., 242 Fed. 80, District Court, 
W. D. of N. Y., an action was brought before the war by a German 
subject, in the first case to recover a balance of account for goods sold, 
and in the second case for the infringement of letters patent. In each 
case the court ordered a suspension of the proceedings until peace, and 
not a dismissal of the action.® 

Under the English and American law, therefore, an alien enemy 
cannot begin an action, nor, if the action had been begun before the 
outbreak of war, can he continue its active prosecution.® 

Such was also the French law until the close of the Napoleonic wars.’ 





place of carrying on business.” [1915] 1 K. B. 867, 868. It will be noticed that the 
test is not whether the party is personally present in (a) enemy territory or (b) the home 
or neutral territory, but the place of carrying on business. That is to say, one may be 
an alien enemy, and yet be present in the home territory. This is to be borne in 
mind in considering on the one hand the possibility of securing service of a writ on 
an alien enemy, and on the other hand the possibility of his appearing and defending 
an action against him. However, the typical case of an alien enemy is one who is carry- 
ing on business in hostile territory, and is present there. Jbid., 869. 

By section 15 of the British Trading with the Enemy Amendment Act, 1916, the 
expression “enemy subject,” as used in the Act, is defined as the subject of a state 
for the time being at war with the King. 

4 In Robinson v. Continental Ins. Co., [1915] 1 K. B. 155, counsel contended that 
the decision in Le Bret v. Papillon must be taken to have been reversed by Flindt 2. 
Waters, 15 East, 260. But the last-mentioned case seems to have turned on a point 
of pleading. 

5 Where, however, the alien enemy is present in the home country by permission 
of the sovereign of the latter, he may maintain an action; Princess of Thurn & Taxis 
v. Moffitt, 31 Times L. R. 24. 

In Sparenburgh v. Bannatyne, 1 B. & P. 163, a prisoner of war was allowed to sue 
in assumpsit for wages earned by him while a prisoner. 

Plettenberg v. Kalmon, supra, was followed in Speidel v. Barstow Co., 243 Fed. 
621 (District Court, R. I.), where all the plaintiffs were German subjects, but some 
of them lived in Germany, and others in the United States. 

° The extraordinary misunderstanding in regard to the meaning of article 23 (h) 
of the Regulations Respecting the Laws and Customs of War, annexed to IV Hague 
Convention (1907) is discussed in [1915] 1 K. B. 874-80. Article 23 (/) states that: 
“Tn addition to the prohibitions provided by special Conventions, it is particularly 
forbidden . . . (#) To declare abolished, suspended or inadmissible the right of the 
subjects of the hostile party to institute legal proceedings.” Germany and France 
maintained that the acceptance of this article compelled the United States and Great 
Britain to abolish their rule that enemy subjects may not sue. But the United States 
and Great Britain maintained (and so the Court of Appeal held) that the article had 
nothing to do with the municipal law of these countries but concerned only the con- 
duct of armies in occupied territory. See 2 OPPENHEIM, INT. Law (2 ed.) 134. 

7 In 1704 the Parliament of Douai decided that “pendant la guerre un sujet d’une 
domination ennemie ne pouvait agir contre un sujet du Roy, d’autant plus que Sa 


Majesté defendait par ses édits et déclarations d’avoir aucune communication avec ° 


les ennemis.” Pinault des Jaunaux, tome 3, § 62. See also MERLIN, R&PERTOIRE, 
Mor “ GUERRE.” 
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But “‘in fact, never, since this epoch, even during the Franco-Prussian 
war of 1870-71, has the French Government prohibited the nationals 
of the States with which we were at war from exercising in France the 
same rights as in times of peace, unless, of course, their acts were of 
such a nature as to imperil the interests of the national defense.” ® 

If, however, it be true that such a relaxation of the former rule had 
been established before the present war, it is at least doubtful whether 
the milder view prevails today. Conflicting opinions have been ex- 
pressed by the French tribunals. A judgment of the court of Paris 
(fourth chamber), April 20, 1916, is favorable to the alien enemy, ad- 
mitting his right to appear but suspending the execution of a judgment 
in his favor if the result of carrying it out would be injurious to France. 
On the other hand, an opinion by the Tribunal of the Seine, May 18, 
1916, denies to alien enemies the right to appear in a court of justice.® 
In the last-mentioned case the court laid stress on the ‘numerous, 
tragic, and cynical violations by Germany” of the obligations resting 
upon belligerents.1° 

According to a judgment of the Reichsgericht,4 October 26, 1914, the 
German law provides for alien enemies the same protection which is 
accorded to foreigners in time of peace. But in view of the principle of 
reciprocity (which is favored in the law of continental Europe) it seems 
probable that the rights of alien enemies in German courts will as far 
as possible be placed on the same basis as the rights accorded to German 
subjects (being alien enemies) in the courts of the various countries with 
which Germany is at war.” 

War legislation has also affected this subject. For example, the 
German government, on September 30, 1914, prohibited the payment 
of sums due in Great Britain and Ireland, and, on October 20, 1914, of 
sums due in France. It is said that this does not prevent a creditor 
domiciled in Great Britain or France from instituting an action, but he 
cannot secure payment of his debt.¥ The legislation appointing an 
official (known in England as the Custodian of Enemy Property; in 
France, as the séquestre; in Germany, as the Vertreter; in the United 





8 Professor VALERY (University of Montpellier), 42 CLUNET, 1012. 

® Both are reported in 23 REvUE GENERALE DE Droit INTERNATIONAL PUBLIC, 
380-386. 

10 French writers give the same explanation for the refusal to extend to alien enemies 
in the present war the right to appear in French courts of justice. ‘Tenons donc pour 
acquis qu’d l’heure actualle l’accés de nos tribunaux est interdit aux ressortissants 
des Etats ennemis. Mais il est clair que cette régle n’ayant été etablie qu’en haine 
de ces personnes, nos nationaux ne doivent pas avoir 4 souffrir de son application,” 
VALERY, in 42 CLUNET, ro15. So Courtots, ibid., 513. 

Compare with this Marshall, C. J., in The Nereide, 9 Cr. 388, 422: “The court is 
decidedly of opinion that reciprocating to the subjects of a nation, or retaliating on 
them, its unjust proceedings towards our citizens, is a political not a legal measure. 
It is for the consideration of the government, not of its courts.” 

1 42 CLUNET, 785. 

#2 On the eve of his departure from London, in August, 1914, the German Am- 
bassador informed the British Foreign Office that “in view of the rule of English law, 
the German Government will suspend the enforcement of any British demands against 
Germans unless the Imperial Government receives within twenty-four hours an 
* undertaking as to the continued enforceability of German demands against English- 
men.” No such undertaking was given. See [1915] 1 K. B. 879. 

13 42 CLUNET, 790. 
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States, as the Alien Property Custodian) to take over the property of 
alien enemies, should also be noted. In so far as this official has authority 
to collect the property of enemy aliens, it seems only proper that he 
should have the right to bring and defend actions in connection there- 
with." 

The most difficult questions seem to arise under the second part of 
the Attorney-General’s summary, namely, that an alien enemy can be 
sued. This statement is reiterated almost without a dissent.’ But 
perhaps certain distinctions should be made. If an alien enemy happens 
to be present in the home country, he may be served with process. But 
in most instances he is not only resident in hostile territory but he is 
actually there. How can he be reached by legal process? If he has 
property within the home jurisdiction, that property may be seized 
and adjudicated upon in his absence. To be sure, it is customary to 
give notice by publication in some form, and a distinction may be drawn 
between such a notice in time of peace (when, if it reaches the defendant, 
he may appear and answer) and in time of war (when he has no right, 
because of the rule of non-intercourse, to come into court). However, 
it is not the publication of notice which confers jurisdiction, but the 
presence of the property within the jurisdiction. 

Where the defendant had an agent in the home country, appointed 
before the outbreak of war, the Court of Appeal in Porter v. Freudenberg 
was of opinion that substituted service might be made on the agent, 
though it left open to the judge at chambers to impose further terms 
as to advertisement or other means of communication. But this places 
the agent in an awkward position, for if he desires additional instructions 
from his principal, how is he to obtain them except by communication 
across the line of war? And suppose (as is more likely to be the case) 
there is no pre-appointed agent? The court in Porter v. Freudenberg 
is quite clear that the alien enemy may be sued, although it admits that 
there was no direct decision to that effect until the case of Robinson v. 
Continental Ins. Co. of Mannheim.® But the court also points out 
(page 887) that the alien enemy is, according to the fundamental princi- 
ples of English law, entitled to effective notice of the proceedings against 





4 Section 12 of our Trading with the Enemy Act provides that the custodian shall 
be vested with all the powers of a common-law trustee in respect ofall property, other 
than money, which shall come into his possession. As to France, see 42 CLUNET, 1019. 
As to England, see Cotinho Caro & Co. v. Vermont & Co. [1917] 2 K. B. 587. 

% Dr. Baty, with characteristic independence of mind, enters a protest. “Jt is 
perfectly inconsistent with the whole doctrine of the suspension and cancellation of 
contracts, as well as with the substantial reason for non-intercourse (namely, the 
danger of permitting communication) and the historical reason (namely, the want of 
a persona standi in judicio), that an alien enemy should be capable of being sued 
during war. How can he properly defend himself? His position would be most unfortu- 
nate and most unjust.” Baty AND Morcan, War, 288. 

16 [1915] 1 K. B. 857, 890. 

17 [bid., 882. 

18 Ibid. 155. In that case a British subject had brought an action against a Ger- 
man insurance company, and the pleadings had been closed, before the outbreak of 
war. An application was made by the defendant to stay the action during the 
war. The application was refused. 

According to Halsey v. Loewenfeld, [1916] 1 K. B. 143, while an alien enemy may 
defend a suit brought after the outbreak of war, he cannot have process to bring in 
third parties who he claims should indemnify him. 
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him,!® and (page 890) that “there is little, if any, value in obtaining 
judgment in our courts in default of the appearance of the defendant 
resident in an enemy State, unless there is property in this country 
which can be reached in execution of the judgment.” ° 

By the Legal Proceedings against Enemies Act (5 Gro. V, c. 36), 
where a British subject brings an action against an alien enemy claiming 
a declaration as to the effect of the present war on rights or liabilities 
of the plaintiff or defendant under a contract entered into before the 
outbreak of war, leave may be given to issue a writ of summons for 
service out of the jurisdiction under certain circumstances.” 

What is the situation as to appeals brought after the outbreak of war? 
In Porter v. Freudenberg” a distinction was drawn between an appeal 
by an alien enemy defendant and by an alien enemy plaintiff. In the 
first, the right to appeal followed as an incident of the fundamental 
right of the defendant to appear and defend.” But in the second, the 
right of appeal was denied on the same principle which prohibits the . 
alien enemy from bringing an action. 

The difficulties by which the courts are faced in cases where an alien 
enemy is a party arises out of the desire of the judges (by training and 
experience, and on principle) to do justice between the parties litigant,™ 
and the impossibility of dealing fairly with both sides under the abnormal 
conditions of war. Suppose the plaintiff claims a lien on property within 
the home jurisdiction, but the owner is an alien enemy in hostile terri- 
tory. The property is within the jurisdiction of the court, and may | 
be dealt with by it; but under the rule of non-intercourse, the owner 





19 By our Trading with the Enemy Act, § 3, par. (c), it is unlawful to send, take, or 
transmit out of the United States any letter or other writing, or any telegram, cable- 
gram or wireless message or other form of communication intended for or to be deliv- 
ered, directly or indirectly, to an enemy or ally of enemy. Provision is made for licenses 
by the President. It seems, therefore, that in the absence of license, it is unlawful to 
send a notice to a defendant in Germany. But suppose that in some way the defendant 
in Germany becomes aware of the suit pending, may he appoint counsel in the United 
States to represent him? Section 2, par. (c) of the actwincludes in trading with the 
enemy, the performing of “any contract, agreement, or obligation.” This language 
appears broad enough to prohibit counsel from accepting the charge of litigation. 
It is, of course, open to judicial interpretation by which a license might be implied 
- permitting intercourse for purposes of litigation. 

20 French writers, while insisting that an alien enemy is liable to be sued, have 
felt the same difficulty as to the effect of a judgment by default against him. See Cour- 
TOIS, 42 CLUNET, 512; VALERY, ibid., 1019. 

*. “No relief other than a declaration is asked for, and it would appear that no 
other relief could be given, for on the whole I think the plain intention of the act is to 
limit the relief which can be granted to some form of declaration of rights. The result 
appears to be that, though rights can be conclusively declared by the Court, the 
British subject must wait until the end of the war before the Court can enforce those 
rights, and then, apparently, he must proceed by a second action, and again serve his 
ex-enemy defendant, in order that the Court may make orders enforcing rights which 
it has already authoritatively ascertained and which it cannot alter. I find it difficult 
to understand the principle underlying this legislation, but my duty is to act upon it.” 
Atkin, J., in Stevenson & Sons, Ltd. ». Aktien-Gesellschaft, [1916] 1 K. B. 763, 766. 

% [1915] 1 K. B. 857, 883-884. 

oo See McVeigh »v. United States, 11 Wall..259, commented on in BATY AND MoreGan, 

AR, 280. 

* “We should be anxious to give the Russian plaintiff, though an enemy, every 
advantage which the law of England gives him.” Lord Campbell, C. J., in Alcinous », 
Nigreu, 4 E. & B. 217 (1854). 
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cannot be reached with notice to come and defend. To proceed, seems 
an injustice to the enemy; but to postone the litigation until the close 
of the war will be unjust to the loyal plaintiff. Under the circumstances, 
it is only to be expected that the court will proceed. The case where 
an attempt is made to secure a merely personal judgment against the 
alien enemy does not offer serious difficulty. Since such a judgment 
is admittedly valueless,” the court should apply the ordinary rule, and 
confess that it has no jurisdiction. 

The position of an alien enemy in a prize court has been discussed 
in English cases during the present war. In the first case decided by 
the Prize Court *” the question was mentioned, but it was not necessary 
to decide it.2> But in The Moewe*® an appearance was entered by the 
German owners of the captured vessel, who claimed her under VI Hague 
(1907). The Attorney-General, on behalf of the Crown, admitted that 
in a prize court an alien enemy might appear if he could show that 
“pro hac vice he stood in a position which relieved him from the pure 
enemy character.” *° The President of the Prize Court, while convinced 
that in the days of Lord Stowell and Dr. Lushington the right of an 
enemy claimant to appear was limited,*! extended the right to anyone 
who conceives that he is entitled to any protection, privilege, or relief 
under any of the Hague Conventions. This is right. Prize courts are 
instituted for the express purpose of deciding upon questions of private 
rights arising out of the existence of a maritime war. Their proceedings 
are in rem, and their judgments are conclusive as to the title of the 
property before them.” It is, therefore, proper that anyone who claims 
an interest in the res should be permitted to appear.® 





RACE SEGREGATION ORDINANCE INVALID. — The opinion in Buchanan 
v. Warley? reflects the confusion and difficulty of that troublesome prob- 





% But in Haymond »v. Camden, 22 W. Va. 180, the court, after the civil war, set 
aside the enforcement of a purchase-money lien on land, the enforcement having been 
obtained during the war. 

That a power of sale under a deed of trust may be exercised during war, see Uni- 
versity v. Finch, 18 Wall. 106. Where a debtor went over the line into the Con- 
federacy, attachment proceedings against his property were held valid. Ludlow ». 
Ramsey, 11 Wall. 581. But where he was sent across the line by the federal military 
authorities, held, no foreclosure of a mortgage made by him should be allowed; Dean 
v. Nelson, 10 Wall. 158; Lasere v. Rochereau, 17 Wall. 437. 

26 See note 20. 

27 The Chile, [1914] 212. 

% So also The Marie Glaeser, [1914] 218. 

2 [1915] 1. 

30 “A claimant in a prize court is not in a position analogous to that of a defendant, 
but rather to that of a plaintiff.” Sir Samuel Evans, [1915] 1, 17. 

3t In The Hoop, 1 C. Rob. 196, Lord Stowell mentions: coming under a flag of truce, 
a cartel, a pass, or some other act of public authority that puts the enemy in the King’s 
peace. To these Story adds a license or a treaty; 1 Wheat. (App.) 500. 

Marshall, C. J., in The Fortitude, 7 Cr. 423. 

% Does this imply a license to communicate across the line of war for the purpose. 
of litigation? That point was not discussed in the above cases. Perhaps it was not 
necessary to consider it, since the master is always present and he may represent the 
interests of all parties concerned with the captured ship or its cargo. 


1 October Term, 1917, No. 33. 
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lem, the place of the negro race in the United States, with which the 
case and the segregation ordinance of Louisville discussed therein are 
essentially concerned. The decision by a unanimous court reverses the 
holding of the Kentucky Court of Appeals,” and declares that the ordi- 
nance violates the Fourteenth Amendment. This result is reached by 
one of those anomalous and objectionable devices which characterize 
our methods of solving fundamental constitutional questions. The case 
arose upon a bill for specifie performance of a contract, whereby the 
plaintiff, a white man, agreed to sell, and defendant, a colored man, 
agreed to buy certain real estate situated in a block in which the ma- 
jority of houses were occupied by white people. The defense was based 
_ upon a provision of the contract to the effect that the purchaser should 
not be required to perform unless he had “the right under the laws of 
the State of Kentucky and the City of Louisville to occupy said property 
as a residence,” and upon the ordinance above referred to. 

That ordinance, approved May 11, 1914, in effect prohibits any 
colored person to move into and occupy, as a residence, or to establish 
and maintain as a place of public assembly, any house upon any block 
upon which a greater number of houses are occupied for such purposes 
by white people than by colored people. Another section contains the 
converse of this prohibition; and by still another the location of residences 
and of places of assembly made, and the continued occupancy of such 
premises begun by white or colored persons, prior to the approval of the 
ordinance, are expressly excepted from the scope and effect thereof. 
It would be difficult to frame an ordinance which should accomplish any 
measure of segregation, with more restricted scope or less effect upon 
property rights than this one. If the present decision shall stand, there- 
fore, it would seem that race segregation by legal compulsion, at least 
in cities, must be abandoned as a vain effort. 

Doubtless this is a desirable result to reach. Quite possibly, if indeed 
not probably, race segregation of the block or “checker-board” * type 
would aggravate the very evil which its sponsors aim to cure. Be that 
as it may, it is difficult to feel convinced that the result has been reached 
by sound canons of judicial review. It is apparent that the primary, 
the real, interests involved in the ordinance are certain civil rights of the 
negro race guaranteed by the Fourteenth Amendment, and yet that the 
invalidity of the ordinance was determined professedly solely with refer- 
ence to the property right of a white man. Here is an ordinance embody- 
ing a policy of immense potential importance to the negro race, which 
in terms treats both races alike, but which it requires no argument to 
show, in fact discriminates heavily against the negro;* and yet we are 
treated to the strange and disquieting spectacle of having the argument 
against the validity of the ordinance presented only by a white man, 
while a negro stands forth as its only proponent. True, as the ordinance 
was declared unconstitutional, the negro race cannot complain of the 
result. True, also, that the Supreme Court, under settled rules of prac- 
tice, had no choice but to pass upon the one issue legally presented to it; 





2 165 Ky. 559, 177 S. W. 472. ; J Soon 
% See Toe NEwREpvusBLic, December 8, 1917, an article on the South African situation. 
4 See 27 Harv. L. REv. 270. 
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namely, as to whether the ordinance, if enforced, would deprive the 
white plaintiff of rights guaranteed by the Fourteenth Amendment. 
This criticism is directed not at the result reached in this particular 
instance, nor at the Supreme Court for following a long-established rule 
of practice in constitutional cases, but rather at that rule or system 
which permits of the entertaining and determination of legal and politi- 
cal questions of the most profound importance to the entire country, 
upon such a casual, oblique and unscientific presentation of the real inter- 
ests involved.® 

Conceding, however, that under established practice the court had 
no option but to pass upon the case as presented, can the reasoning of 
the court by which its decision is reached be reconciled, with the long 
settled principle that courts shall declare legislation invalid, only when 
its unconstitutionality is clear beyond any reasonable doubt? Though 
this principle has from the beginning of our constitutional history been 
constantly asserted,® courts have seemingly found it difficult to deter- 
mine what is meant by it in application to particular cases, and it has 
not by any means always been adhered to.’ The rule stated repeatedly 
and in various forms by the Supreme Court has perhaps never been more 
accurately expressed than by J. B. Thayer:* “It [the court] can only 
disregard the Act when those who have the right to make laws have not 
merely made a mistake, but have made a very clear one, — so clear that 
it is not open to rational question. That is the test which they apply — 
not merely their own judgment as to constitutionality, but their conclu- 
sion as to what judgment is permissible to another department which 
the constitution has charged with the duty of making it.” 

Had the instant case involved an act of Congress or even a statute of 
a state legislature, it scarcely could be contended that the court had 
observed this rule of caution, and it is at least doubtful if it gave sufficient 
weight to the presumption of validity attaching to the act of even such a 
subordinate legislative body as a city council. The Supreme Court has 
not formulated a scale by which to weigh the presumptions of validity 
attaching to the acts of Congress, of state legislatures and of subordinate 
legislative bodies respectively, but it may be conceded courts do, as a 
matter of practice and not without reason, attach somewhat less weight 
to the presumption of validity as to the acts of inferior officers and bodies 
than to those of codrdinate rank. Nevertheless, if the subordinate leg- 
islature has authority to pass any act of this character, a strong presump- 
tion of its reasonableness arises,® and the opinion in the present case is 





5 This defect in our system by which important questions of constitutional law 
have frequently been decided upon the basis of subsidiary questions only is partially 
responsible for the recent agitation for that misconceived “reform” the “recall of 
judicial decisions.” 

6 See THaver, Lecat Essays, 13-19, for a citation of the earliest cases enun- | 
ciating this rule. 

7 See address by Roscoe Pound, TRANSACTIONS, MARYLAND BAR ASSOC., 1909, 
301, citing FREUND, 17 GREEN Bac, 416; Dopps, 24 Pot. Sct. QUARTERLY, 193. 

8 Id. 21. See also for a most helpful analysis of the rule, Cootey, Constitv- 
TIONAL LimiTaTIONS, 7 ed., 227-46. 

9 In re Anderson, 18 Cal. App. 593, 123 Pac. 972; Im re Berry, 147 Cal. 523; 
Miller ». Birmingham, 151 Ala. 469; C. & Q. Ry. Co. »v. Averill, 224 Ill. 516; State v. 
Trenton, 53 N. J. L. 132. See Ditton, Munic. Corp. (5 ed.) § 649. 
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not convincing in its effort to show that the doubtful element therein is 
anything other than its reasonableness. The court says: “‘its solu- 
tion cannot be promoted by depriving citizens of their constitutional 
rights and privileges”; and again, “this aim cannot be accomplished 
by laws or ordinances which deny rights created or protected by the 
Federal Constitution.” 

But the only constitutional right which the court holds is violated is 
that guaranteed by the Fourteenth Amendment, that property shall 
not be taken without due process of law, and the property taken in this 
case, according to the court, is that of the white plaintiff. The court 
does not hold that any right of the negro has been violated. The in- 
jury done to the white man consists of the restriction imposed by the 
ordinance upon the sale of property. But inasmuch as it has been 
held repeatedly that property may be taken or its use or disposition re- 
stricted for reasonable police purposes, it is apparent that in deciding a 
case upon the mere assertion that property has been taken without due 
process the court has come dangérously near to begging the whole 
question. 

That question, then, is simply whether the taking of property by the 
ordinance was reasonable, and it is difficult to see on what basis the court, 
could have declared it so clearly lacking in reasonableness as to be un- 
constitutional. In the first place, the ordinance had already been de- 
clared reasonable and valid by the Kentucky Court of Appeals,!° and 
very similar ordinances have been sustained in other states." In all of 
the cases cited in notes 1o and 11 the segregation ordinances passed 
upon have been declared reasonable exercises of the police power, because 
they would tend to prevent race friction, disorder and violence. The 
ordinance in question recites that it is passed for this purpose. While 
opinions may well differ as to the efficacy and ultimate consequences 
of such measures, can it be said that there is no reasonable and 
appropriaterelation between the end sought and the means adopted? The 
Supreme Court of the United States must find it difficult to say that 
there is no such relation, for it had already sustained state legislation re- 
quiring railway companies to provide in their coaches equal, but sepa- 
rate, accommodations for the two races,” and a state statute requiring 
the separation of the races in schools.“ Many state courts have upheld 
similar legislation. State courts have also sustained legislation forbid- 
ding the intermarriage between races.” There are three cases holding 
segregation ordinances invalid, but two of them are clearly distinguishable 
from the present case. In State v. Gurry, 121 Md. 534, such an ordinance 
was held invalid, but upon the express ground that it did not except 
from its operation rights of occupancy acquired before the ordinance 
was enacted.® In State v. Darnell, 166 N. C. 300, a similar ordinance, 

~ 10 165 Ky. 559, 177 S. W. 472. 

4 Ashland v. Coleman, 19 VA. LAw REG. 427; Harden v. Atlanta (Ga.), 93 S. E. 
401; Hopkins v. Richmond, 117 Va. 692, 86 S. E. 139. 

2 Plessy v. Ferguson, 163 U. S. ~ 

8 Berea College Case, 211 U.S. 4 

M4 Roberts v. City of Boston, 5 Cosh. (Mass.) 198; Lehew »v. Brummell, 103 Mo. 
546, 15 S. W. 765. 

% State v. Gibson, 36 Ind. 389. Cf. Pace v. Alabama, 106 U. S. 583. 

%6 Counsel for both parties admitted that there had been “more or y friction re- 
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but making no exception as to occupancy already established was de- 
clared invalid as exceeding the charter powers of the city council. 
In Cary v. Atlanta, 143 Ga. 192, the ordinance was declared invalid on 
the ground that it worked such a deprivation of property as to violate 
both the Federal and State constitutions. 

In this view of the case it is difficult to resist the belief that perhaps 
the court’s decision was in reality consciously or sub-consciously based 
upon the conviction that the restriction imposed by the ordinance upon 
the plaintiff’s right to dispose of his property was not clearly unreason- 
able in relation to the possible benefit to the public welfare, but rather 
upon the feeling that the ordinance, while equal and reciprocal in phrase- 
ology, as regards the two races, does in reality, the facts of life being 
what they are, discriminate heavily against the negro race, and that the 
restrictions thus put upon its rights to acquire, use and sell property 
with all the consequences entailed are altogether greater than any pos- 
sible good to be derived by the general public therefrom. Possibly the 
court foresees that the line has now been reached where the dangers 
suggested by Justice Harlan in his strong dissenting opinion in the 
Civil Rights Cases, tog U. S. 3, has been reached.” The court may have 
felt that even conceding that the ordinance, if sustained, might tend to 
prevent conflicts between individuals or small groups from the two races, 
its ultimate effect in building up wholly black and wholly white com- 
munities in the same city would almost certainly produce far greater 
and more menacing conflicts than those which the present ordinance is 
supposed to prevent. 

It may well be that by a process of unexpressed reasoning, the 
court has reached a sound result in this case; but clearly the real 
question involved ought to be settled only after careful consideration 
of the facts, as to the effect of propinquity and intermingling of the 
races. Perhaps there is sufficient danger in such contacts as to justify 
this legislation, perhaps not. It is regrettable that the whole problem 
could not have been brought before the court, by the aid of briefs such 
as those filed by Mr. Brandeis and Professor Frankfurter in the Oregon 
cases.}8 





LIABILITY OF CHARITABLE CORPORATIONS FOR Tort. — The belief 
in the reality of corporate persons only slowly makes its way into the 





sulting from the occupancy by colored people of houses in blocks theretofore occupied 
wholly by white people.” “ With this acknowledgment,” says the court, “how cgn it 
be contended that the City Council, charged with looking to the welfare of the city, is 
seeking to make an unreasonable use of the police power, when it enacts a law which, 
in their opinion, will tend to prevent the conflict?” See page 547 of the opinion. 

17 Cf. McCabe »v. Atchison, etc. Ry. Co. 235 U.S. 151. 

18 Muller v. Oregon, 208 U. S. 412; Stettler v. O'Hara, 243 U.S. 629. As to the 
importance of presenting scientific and dependable data bearing upon the facts and 
conditions affected by legislation regulating social and industrial relationships, see the 
following articles: ‘Hours of Labor and Realism in Constitutional Law,” by Felix 
Frankfurter, 29 Harv. L. Rev. 353; “Limitation of Hours of Labor and the Fed- 
eral Supreme Court,” by Ernst Freund, 17 GREEN Bac, 411; “Due Process, 
the Inarticulate Major Premise and the Adamson Law,” by Albert M. Kales, 26 
YALE Law J. 519; “ Liberty of Contract,” by Roscoe Pound, 18 YALE Law J. 454. 
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general body of Anglo-American law.! Its progress is at every stage 
impeded by the general refusal of the courts to recognize the corporate 
character of the trust. It is nearly thirteen years since Maitland demon- 
strated with all his profound scholarship, and even more than his wonted 
charm, that the trust has, above all things, served historically as a screen 
to promote the growth of institutions which, for a variety of reasons, 
have found inadvisable the path of corporate adventure.? The result 
has been peculiarly unfortunate in the realm of charitabie trusts. “A 
trust,” said Bacon three centuries ago,? “‘is the tendency of the conscience 
of one to the purpose of another,” and we have stringently adhered — 
the possibilities of cy prés notwithstanding — to the rigid enforcement 
of that purpose without due regard to the category of time or the interests 
involved. The doctrine, in its legal perspective, is most largely a sup- 
posed deference to the rights of property; and it has paid but little 
attention to the admirable remark of John Stuart Mill* that no man 
ought to exercise the rights of property long after his death, This 
tendency to emphasize the purpose enshrined in the trust and not the 
life that trust engenders has received an interesting illustration in a 
recent Maryland decision.’ A fireman who was engaged in extinguishing 
a hospital fire was injured through the defective condition of the hospital 
fire escape. He sued the hospital for damages, and relief was denied 
on the ground that the doctrine of respondeat superior does not apply 
to charitable institutions. The result of the case might be justified on 
the ground that there is no liability for an injury sustained by a licensee, 
when the injury is brought about by a condition of the premises. The 
basis of the decision however seems to be the opinion that the funds of 
a charity are not provided to liquidate the damages caused in its defective 
administration; and those funds are therefore not applicable to the 
redemption of the torts committed by the agents or servants of the 
charity. This doctrine, indeed, is not worked out with entire con- 
sistency in other parts of the law, since a charitable institution is liable 
in an action for breach of contract. Nor is it an universal doctrine since 
it is not applied by the English courts.’ What in reality it involves is a 
whole series of assumptions. It starts out from the belief that a charitable 
institution is in a different position from other institutions from the 
fact that its purpose is not one of profit. But this is entirely to ignore 
the administrative aspect of the problem. To fulfill the purpose of a 
charity involves all the usual features of an ordinary corporate enter-" 
prise. The charitable institution acts by agents and servants. It harms 
and benefits third parties exactly as they are harmed or benefited by 





"Cf. Laski, 29 Harv. L. REv, 404 ff. 

2 Cf. 3 Cott. PAPERS, 321 ff. 

8 READING ON THE STATUTE OF USES, 9. 

4 “Essay on Corporations and Church Property” in vol. I of his DissERTATIONS 
AND DISCUSSIONS. 

5 Loeffler v. Trustees of Sheppard and Enoch Pratt Hospital (1917), 100 Atl. 301. 

6 Overholser v. National Home for Disabled Soldiers, 68 Ohio St. 236; McDonald ». 
Mass. General Hospital (1876), 120 Mass. 432; Jensen v. Maine Eye and Ear Infirmary 
(1912), 107 Me. 408; Downes v. Harper Hospital (1894), 101 Mich. 555. 

7 Duncan ». Findlater, 6 Cl. & Fin. 894 (1839), was decided in American fashion; 
but since Mersey Docks Trustees v. Gibbs (1866), 1 H. L. 93, the rule has been the 
other way. 
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other institutions. Where fault is involved it is difficult to see why the 
exception should be maintained. It is small comfort to an injured 
fireman to know that even if he has to compensate himself for his in- 
juries, he is maintaining the strict purpose of the founder of the charity. 
To him the case appears simply one of injury, and he suffers not less, 
but, in the present state of the law, actually more, from the sheerly 
fortuitous fact that his accident has occurred not at a factory, but at 
a hospital. The thing of which the law ought to take account is surely 
the balance of interests involved; and the hospital is far more likely to 
look to the condition of its ladders if it pays the penalty of its negligence, 
than if it saves a certain percentage of its income. It would, in fact, 
be an intolerable situation if the only protection afforded the public 
against the torts of charities were that of the pockets of agents and 
servants. Those who founded the charity intended it to be operated; 
and they, or their representatives, must, logically enough, pay the cost 
of its operation from the funds provided for that purpose. There are, 
indeed, some signs that the courts are beginning to appreciate this. 
Relief has been granted to a claimant against the Salvation Army which 
negligently allowed one of its vans to run wild.® The inadequate pro- 
tection of dangerous machinery has suffered its due and necessary 
penalty.!° The injury which resulted from the employment of an un- 
skilful nurse has not gone unrequited." Not, indeed, that any of these 
decisions really touch the central problem that is raised. We have in 
fact a twofold problem, in the first place, we have to inquire whether 
the creation of a charitable trust does not involve the creation of a 
corporate person exactly as the creation of any business enterprise; in 
the second place, the question is raised as to whether there is any ground 
for the exclusion of a charity from the ordinary rules of vicarious liability. 
The answer to the first question is clearly an affirmative one. The 
Salvation Army, an orphan asylum, a great hospital are just as much 
persons to those who have dealings with them as a private individual or 
a railway company. Differentiation, if it is to be made, cannot be made 
on the ground of character. If it is, the courts will go as fatally wrong 
in the results of litigation as did the House of Lords in the great. Free 
Church of Scotland Case.” It was the insistence of the Lords upon the 
nature of the church as a pendant to a set of doctrines which made it 
fail to see that more important was the life those doctrines called into 
being."® The life of the Salvation Army, is, in precisely similar fashion, 
more important than the doctrines it teaches; and we must legally 
judge its life by what in actual fact it is, and not by the theories it pro- 
claims. Herein is found the answer to the second inquiry. The only 

reason why a charity should not be liable for fault is its public chatter. 
But that, clearly enough, is no adequate reason at all. It is probably 
a simple analogy from the irresponsibility of the greatest charity by 





8 Cf. Laski, 24 YALE LAw JouRNAL, 124 ff. 

® Hordern v. Salvation Army (1910), 199 N. Y. 233. 

10 McMerny ». St. Luke’s Hospital (1913), 122 Minn. ro. 

1 St. Paul’s Sanitarium v. Williamson (1914), 164 S. W. 36. 

12 See the special report by Orr and the comment by Dr. Ficcis, CHURCHES IN THE 
MOopDERN STATE, 19 ff. 

8 Cf. 36 CANADIAN LAw TIMES, 140 ff. 
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which the public is served — the state; and an end is rapidly being 
made of that noxious dogma.“ It is the merest justice that if the public 
seeks benefit, if men search to benefit the public, due care should be 
taken not to harm those interests met in the process which are not 
directly public also. A charity’s personality will suffer no less detriment 
if it is allowed to be irresponsible than a private enterprise. A hospital, 
for instance, ought to be forced to take as much care in the selection of 
its nurses as a banker in the selection of his cashiers. We have found 
that the enforcement of liability is the only adequate means to this 
latter end, and it is difficult to see why the same is not true in every other 
sphere. French law has not hesitated to hold a county asylum liable for 
the arson of an escaped lunatic; and we may be sure that the prefect of 
the department concerned will take due care that the superintendent of 
his asylum is not a second time guilty of negligence.» The whole problem 
is an illustration of the vital need of insisting as much on the processes 
of institutions as on their purposes. A negligently administered charity 
may aim at inducting us all into the Kingdom of Heaven, but it is socially 
essential to make it adequately careful of the methods employed. It is 
only by the recognition of the personality involved in the trust, and of 
its consequences, that this end may be satisfactorily achieved. 





Boycotts ON MATERIALS! — When one man by the free exercise of 
his faculties prevents a similar exercise by another, a justiciable question 
arises. The law meets it by weighing the social value of the two ends 
in view and allowing to prevail the action directed toward the more 
socially valuable.2 Where the ends are of equal social value, the loss 
must lie where it falls. Hence trade competition will justify an inten- 
tional injury, where individual interests alone are balanced, there being 
no injury to society.’ But spite, malice, injury for its own sake are not 
ends which the law can recognize. The history of labor litigation is. 
the history of a broadening conception of this principle. 





4 Cf, Barker, “The Rule of Law,” PoLiTicAL QUARTERLY, May, 1914, and Duculrt, 
Les TRANSFORMATIONS DU Droit PuBLIC, chap. 8. 

16 3 SirEY, 1908, 98, with note by M. Hauriou. 

1 “The salient characteristic of the boycott on materials is its appeal to organized 
labor. Its essence is organized disapproval of certain impliments and materials with 
which men work.” WoLMAN, THE Boycott IN AMERICAN TRADE UNIONS, 43. In 
this class of boycott the disapproval is by those who work with the materials, and 
not by those who consume them. 

2 See “Interests of Personality,” Roscoe Pound, 28 Harv. L. REv. 343, 445. 
Examples of the application of this principle of the balancing of interests are: The 
rules of liability for animals; the rule of liability without fault; the so-called Fletcher 
v. Rylands doctrine; the rules of privileged communications in libel and slander. See 
also Keeble v. Hickeringill, 11 East, 574, where defendant is liable for maliciously 
frightening ducks from the plaintiff’s decoys. See also 31 Harv. L. REv. 193, for the 
principle applied to contracts to refrain from doing business. ; 

8 Blake v. Lanyou, 6 T. R. 221; Adams ». Bafeald, 1 Leon. 240; Mogul Steamship 
Co. v. McGregor, Gow & Co. (1892), A. C. 25. 

4 “How far an Act may be a Tort because of the Wrongful Motive of the Actor,” 
James Barr Ames, 18 Harv. L. Rev. 411. See Mills v. U. S. Printing Co., 99 N. Y. 
App. Div. 605, 613. 
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The individualism of the nineteenth century had affected the method 
of approach to labor disputes before they became problems for the 
courts. Adult male workers were considered independent retailers of 
the same commodity in competition with one another.® Furthermore, 
the first cases in which the courts discerned more than the property right 
of the master in his servant * tended to conceal the true economic interests 
involved. They were largely suits between workers.’ It is not strange, 
then, that at first the courts required advancement of the individual 
interest of the worker as justification for a strike. This conception of 
justification, strengthened, perhaps, by the hesitancy of the unions to’ 
incorporate, proved inadequate when extensive attempts at unionization 
began. To some courts there seemed to be a valid distinction between 
strikes for the discharge of fellow workers, where the motive was to get 
more work for oneself and where it was to replace them with members 
of one’s union.® Other jurisdictions, however, recognized the interest 
of all union men of a shop in unionization as a lawful end for acting 
and weighed it equally with the self-interest of the person whom that 
action injured.!° The growth of organizations with which to further 
this new aim soon raised a new problem. A union gave notice to an 
employer that it would call out his employees, unless he ceased dealing 
with another employer, against whom members of the same union were 
striking for unionization. This outraged an individualistic sense of 
justice. The first employer was considered a neutral. To protect him 
the courts reasoned that the interest of his employees in the struggle 
was secondary, and so was outweighed by his direct self-interest.” 





5 This is well shown in English labor legislation. The first acts were called forth 
by epidemics among the pauper apprentices who were farmed out by the Poor Laws 
under shocking circumstances. They deal with the health and hours of labor of 
the children. 42 Geo. III, c. 73; 59 Geo. III, c. 66; 60 Geo. III; 1 Geo. IV, c. 5; 
6 Geo. IV, c. 63; 10 Geo. IV, c. 51; 10 Geo. IV, c. 63; 1 & 2 WH. IV, c. 3933 & 4 
WIL. IV, c. 103. The same protection was extended to adult women in 1844. 7&8 
Vict. c. 15. This act required the fencing of machinery, but it required another 
interpretative act to make it clear that the most dangerous machinery must be fenced 
in parts of the factory where only men were employed. 19 & 20 Vict. c. 38. Men 
employed in factories which did not employ women or children were not the subject 
of consideration until 1878. 41 Vict. c. 16; 46 & 47 VIcT. c. 53; 52 & 53 VICT. c. 62; 
54 & 55 Vict. c. 75. These acts prohibited only certain conditions dangerous to 
health. The adult was still thought a free agent to work as he chose. For a more 
recent application of this idea, see Lockner v. New York, 198 U. S. 45. 

6 For this early type of case see Walsby. v. Auley (1861), 30 L. J. (M. C.) 121. See 
persistence of this theory. Brennan v. United Hatters, 73 N. J. L. 728, 743. 

7 Allen v. Flood (1898), A. C. 1; Walker v. Cronin, 107 Mass. 555; Plant 2. Woods, 
176 Mass. 492, 57 N. E. 1o11; Pickett v. Walsh, 192 Mass. 572, 78 N. E. 753; Curran 
v. Galen, 102 N. Y. 33. 

8 Cases under note 7, supra. Berry v. Donovan, 188 Mass. 353, 78 N. E. 753. 

® Pickett v. Walsh, 192 Mass. 572, 584, supra; Lucke v. Clothing Cutters & Trim- 
mers Assembly, 77 Md. 396, 26 Atl. 505; Erdman v. Mitchell, 207 Pa. St. 79, 56 Atl. 
327. In Plant v. Woods, supra, “The necessity that the plaintiffs should join this 
association is not so great, nor is its relation to the rights of the defendants, as com- 
pared with the right of the plaintiffs to be free from molestation, such as to bring the 
acts of the defendant under the shelter of the principles of trade competition.” 

10 National Protective Society v. Cummings, 170 N. Y. 315, 63 N. E. 369; Kemp ». 
Division No. 241, 255 Ill. 213, 99 N. E. 389; National Fireproofing Co. ». Mason 
Builders Ass’n, 169 Fed. 259; Roddy v. United Mine Workers, 41 Okla. 621, 139 Pac. 
126; Plant v. Woods, supra. 

1 Pickett v. Walsh, supra; Purvis v. United Brotherhood of Carpenters and Joiners, 
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But this is not a true statement of the principle of law upon which 
these decisions rest. When a man interferes with the liberty of action 
of society, as well as of individuals, the social value of his end in view 
must justify also the social inconvenience of his means of attaining it.” 
The law is obviously lost when it attempts to value as primary or second- 
ary an interest for which a man will sacrifice money and employment. 
The man himself must be the only judge of that. But the law can weigh 
the social value of a stronger union with the social loss involved in a 
widened struggle. 

A recent decision of the New York Court of Appeals illustrates the 
common confusion of these two principles and the attempt to lay down 
a rule of law which shall at once mark the limits of both. Bossert v. 
Dhuy.® The court holds that a strike, or threatened strike, by reason 
of the refusal of union men to work upon materials, in the manufacture 
of which there has been “unfairness” “ to their union, is lawful, because 
the men have a “primary interest” in the subject matter of the dispute, 
z.€., securing work for union men upon the materials in the. earlier 
stages of production. In recognizing the union as a whole, as a unit in 
which the men had a vital interest, instead of merely the shop, the court 
was not, as it thought, laying down a rule of law, but admitting an 
established fact. The effect of the decision, however, is to lay down a 
most important rule of law based upon the second principle outlined 
‘above. The social loss entailed by this means of advancing the union 
is now considered outweighed by the social value of the end. 

There appears to be no reason why the principle of this decision should 
not legalize the boycott on materials of labor in all its forms. If legal, 
when the materials are bought from an “unfair” firm, it should be 
equally so, when they are to be sold to an “unfair” firm. The interests 
involved are all the same; likewise in the so-called collateral boycott on 
materials. When an employer takes work to tide over another employer 
whose union men are striking, the legality of a strike by the former’s 
employees should depend upon the legality of that of the latter’s. It 
may be suggested here that the unconscious tendency of the courts is 
toward the view, that the social loss resulting from the widened struggle 
is justified in those cases where, figuratively speaking, the employer 





214 Pa. St. 348, 63 Atl. 585; Booth v. Burgess, 72 N. J. Eq. 181, 65 Atl. 226; cf. 
Atkins v. W. A. Fletcher Co., 65 N. J. Eq: 658, 55 Atl. 1074; Burnham v. Dowd, 217 
Mass. 351, 104 N. E. 841; Gray v. Building Trades Council, 91 Minn. 171, 97 N. W. 
663. But cf. Boyer v. Western Union Tel. Co., 124 Fed. 246. 

2 For example, trade competition will not justify inducing a breach of contract. 
(Lumley v. Guy, 2 E. & B. 216; Hitchman Coal & Coke Co. v. Mitchell, U. S. Su 
Ct., decided December 10, 1917, nor intimidation, Tarleton v. M’ Gawley oe 
Peake, N.P.C. 270. Keeping out trespassers will not justify spring guns. Simpson 2. 
State, 59 Ala. 1, 31 Am. Rep. 1; State v. Moore, 31 Conn. 479, 83 Am. Dec. 159. But 
ef. Glott ». Wilkes, 3 B. & Ald. 304, to see that it is always a matter of the opinion of 
the times as to values. 

13 See page 493, infra. 

4 “The words ‘fair’ and ‘unfair’ are frequently used. . The difference between 
them is the classic distinction between orthodoxy and heterodoxy. ‘Fair’ means what 
is pleasing to the parties using the word, and ‘unfair’ means whatever they do not 
like.” Hough, J., in Gill Engraving Co. v. Doerr, 214 Fed. 111, 114, note. Unfairness 
is used in this note to méan anything which would give the unfair person’s union 
employees the right to strike. 
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has committed a breach of neutrality. An employer is guilty of a’ 
hostile act against a union when he has dealings with materials as the 
subject matter of labor in the immediate past, future, or in the present 
manufacture of which there has been “unfairness” to the union. A 
recent Connecticut case suggests a variation of this formula. Cohn 
& Roth Electric Co. v. Bricklayers, Masons & Plasterers Local Union 
No. 1.% Upon the facts of this case it might be maintained that an 
employer commits a hostile act against a union when he employs a 
subcontractor who is “unfair” to the union in any of his work. It will 
be seen that the purely sympathetic.strike is at the very end of this road. 

As in any branch of the law the historical development of the litigation 
largely explains the method of treatment. The social interest crept into 
the struggle while the courts were searching for a criterion with which 
to measure the conflicting interests of individuals. Vaguely feeling 
this, the courts tried to recognize it in language adapted to the individual 
interest. Now that the social significance has become the dominating 
factor, this language is seriously misleading. Any attempt to suggest 
the future of this field of the law must clearly distinguish the application 
of these two principles.’ As to what purpose of labor the law will 
recognize in balancing its interest with that of the employer, the fact 
of the interest of all workingmen in their betterment as a class will 
inevitably be admitted. This would mean that a strike would be lawful 
whenever an employer was “unfair” to any labor, or whenever he was 
connected by his product or by employment with any other employer 
who was similarly “unfair.” * In considering what further social damage 
from the development of the strike and boycott will be considered 
justified by the end, other factors are involved. It is not merely a 
question of the value placed upon a highly organized working class with ~ 
the attendant betterment of conditions, but the law must be convinced 
that the employment of such drastic means is justified by the absence 
of any reasonable substitute. At this point we emerge into the open 
country of economic and political speculation.” In such a country the 
law has never been a pioneer. 





ProceEepincs In Forma Pauperis. — The California Political Code! 
makes the common law of England, so far as not inconsistent with the 


18 Master Builders Ass’n v. Damascio, 16 Colo. App. 25, 63 Pac. 782; Parkinson ». 
Building Trades Council, 154 Cal. 581, 98 Pac. 1027; Gill Engraving Co. v. Doerr, 
214 Fed. 111; State v. Van Pelt, 136 N. C. 633, 49 S. E. 177. See also cases cited in 
note Io. 

16 See page 494, infra. 

17 For a clear conception of the difference, see opinion of Shaw, C. J., in Common- 
wealth v. Hunt, 4 Met. (Mass.) 111. 

18 “Workingmen cannot be compelled to work when by doing so their position as 
workingmen will be injured simply because if they do not continue their work the 
manufacturing employer will not be able to sell as large a quantity of material as he 
otherwise would and thus his good will, trade or business may be affected.” Bossert 
v. Dhuy, supra. 

19 “The doctrine of the just cause or excuse inevitably operated so as to leave to 
judges and j juries the decision of questions not so much of law and fact as of ethics 
and economics.” GELDART, THE PRESENT LAW oF TRADE DISPUTES AND TRADE 
UNIONS, 24. 


1 § 4469. 
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constitution and laws of the state, the rule of decision in all courts. 
Under the well-settled construction of that provision in other states, 
English statutes prior to colonization and such English statutes subse- 
quent to colonization, as were received as common law in this country 
prior to the Revolution, are included in the term “common law” of 
England.? Hence the statutes of Henry VII and Henry VIII as to 
proceedings in forma pauperis would be common law in this country 
so far as applicable. The former, entitled ‘‘A Mean to help and speed 
Poor Persons in their Suits,” provided that the pauper should have 
writs, subpoenas, counsel and other requisite officers without fee; the 
latter excused the defeated pauper from paying costs, but provided 
that the court in its discretion might punish him. It is doubtful whether 
this meant more than that he was to be punished in the discretion of the 
court if, having sued in forma pauperis, he did not go on and prosecute 
his action, since his conduct would amount to a fraud on the court, 
that is, to a contempt. But there are seventeenth-century statements 
that, where a pauper was non-suited, costs should be taxed and the 
option given him of discharging them or submitting to be whipped.* 
Blackstone says the latter practice was disused in his time,* and accord- 
ing to Tidd this punishment does not appear ever to have been inflicted.® 
As early as 1697, Lord Holt in denying a motion that a non-suited pauper 
be whipped for failure to pay costs-said that he had never known it to 
be done, observing that the court had no officer to whip the pauper.’ 
Even if the power to permit such proceedings rested simply on the 
statutes cited, and those statutes called for whipping of the non-suited 
pauper, it would seem that the inapplicable part could be rejected exactly 
as in case of common-law doctrines of judicial origin.* As the election 
to be whipped is at most a judicial gloss resting on a statement made 
to the court in a case in the reign of Charles II as to what had been 
the usual practice,® this gloss might obviously be rejected as inapplicable, 
the more as English decisions and English writers had pronounced it 
obsolete prior to the Revolution. 

The right to sue in forma pauperis was doubtless an indulgence arising 
out of the humanity of the judges, and, indeed, the English courts are 
agreed that it existed at common law apart from statute, and that the 
statutes were simply regulatory.!° These decisions although rendered 
since the Revolution may well be taken to establish the common law 





2 Patterson v. Winn, 5 Pet. 233; Spaulding v. Chicago R. Co., 30 Wis. 110; Kreitz 
v. Behrensmeyer, 149 Ill. 496. 

3 rr Hen. VII, c. 12; 23 Hen. VIII, c. 15. 

4 Munford ». Pait, 1 Sid. 261; Anonymous, 2 Salk. 507; Anonymous, 7 Mod. 115. 

5 3 BLACKSTONE, CoM. 400. 

6 ; Tip, PRAcTICE, 8 ed., 93. 

7 Anonymous, 2 Salk. 507. 

8 Van Ness v. Pacard, 2 Pet. 137. 

® Munford »v. Pait, 2 Sid. 261: “Et sur inquiry del practice in tiel case fuit certifie 
que le usual voy est par taper costs & si le cost ne soit pay que le plaintiff sera whip.” 

10 Brunt v. Wardle, 3 Man. & G. 534, 542, and the cases cited therein. Cf. Y. B. 
15 Epw. IV, 266 (1476): “Note that at the beginning of this term, one John Brown 
was present to be the presignator for the poor in the Common Pleas and .. . 
it was said that . . . if any poor man would swear to him that he was not able to pay 
for the entry of the pleas in the rolls then he ought to enter the pleas without taking 
anything for his labor, gwod nota, and this was done by the advice of the justices.” 
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for our purposes." Hence those courts” which hold thai proceedings 
in forma pauperis can be had only where authorized by state statute: 
would seem to be in error, and the California court," correct in its 
decision that such proceedings are inherent in common-law courts of 
record, and exist unless expressly taken away by statute. That the 
California Code of Civil Procedure specifically provides that in justices’ 
courts payment of certain costs in advance shall not be required of 
paupers is no argument that the legislature intended thereby to restrict 
courts of record in their common-law power. Justices’ courts are de- 
pendent upon the legislature for their authority, and such a provision 
is nothing more than conferring upon them in part that which belongs 
inherently to courts of record. 

It is suggested in the opinion of the California court that as the 
section of the Political Code was adopted in 1850, general acts of Parlia- 
ment in amendment or improvement of the common law up to that date 
may be common law in California. A similar argument was made in 
Williams v. Miles © and rejected by the court. In the present case the 
suggestion is a mere dictum and is disclaimed by two of the justices in 
a concurring opinion. 
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ADMINISTRATIVE LAW — PowWER OF ADMINISTRATIVE OFFICER TO REVERSE 
A Prior Rutinc. — The federal Meat Inspection Law (34 Stat. 676) provides 
that manufacturers may market meat products under a trade name which is 
not deceptive and is approved by the Secretary of Agriculture. The Secre- 
tary of Agriculture approved plaintiff’s trade name, “‘Cremo Oleomargarine,” 
under which plaintiff thereafter extensively advertised and sold his product. 
Seven years later the secretary withdrew his approval and notified plaintiff 
to discontinue the use of the trade name. Held, that the secretary having 
approved the name he cannot reverse his ruling. Brougham et al. v. Blanton 
Mfg. Co., 243 Fed. Rep. 503. 

Ordinarily determinations of fact by administrative ag@ncies within their 
proper jurisdiction are conclusive. United States v. Ju Toy, 198 U. S. 252; 
Bates and Guild Co. v. Payne, 194 U. S. 106; Public Clearing House v. Coyne, 
194 U. S. 497; Hilton v. Merritt, 110 U. S. 97. But a court may review such 
determinations where parties interested have not been given an opportunity 
to be heard, or where there has been fraud or an abuse of discretion, so that 
there is a denial of due process of law. Turner v. Williams, 194 U. S. 279; 
Chin Yow v. United States, 208 U. S. 8; The Japanese Immigrant Case, 189 
U. S. 86. The secretary’s finding that the name “‘Cremo Oleomargarine” is 
deceptive is as much a finding of fact as his prior decision that it was not, 
and it should not be reversed in the absence of a denial of due process of law. 
The prior contrary ruling is not in itself sufficient evidence of fraud or abuse 
of discretion to establish a denial of due process. 

The successful application of statutory law by administrative agencies 
depends almost entirely on the ability of such agencies to discriminate, un- 
hampered by precedent, between subtle differences of fact and circumstance. 


1 Chilcott v. Hart, 23 Colo. 40; Williams v. Miles, 68 Neb. 463. See Pops, “English 
Common Law in the United States,” 24 Harv. L. REv. 6. 

22 Hoey v. McCarthy, 124 Ind. 466; Campbell v. Chicago R. Co., 23 Wis. 490. 

18 Martin v. Superior Court, SAN FRANCISCO RECORDER, October 18, 1917. 

4 § or. 16 68 Neb. 463, 470. 
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It would be very unfortunate, indeed, to apply the doctrines of stare decisis 

.and res adjudicata to administrative rulings; and the Supreme Court of the 
United States has so held. 1 Pearson v. Williams, 202 U. S. 281. Under this 
decision the present case is difficult to support. 


ADMIRALTY — JURISDICTION — WORKMEN’S COMPENSATION Law CONFLICTS 
witH Maritime Law. — An award was given under the Workmen’s Com- 
pensation Law of New York to the dependants of a stevedore accidentally 
killed while in the employ of the defendant. The case came to the United 
States Supreme Court on the ground (inter alia) that the Act conflicts with the 
general maritime law. Constitution, Art. III, § 2, Art. I, §8. Jup. Cope, 
§§ 24, 256. Held, that inso far as the ’Act extends to matters under admiralty 
jurisdiction, it is unconstitutional. Holmes, Brandeis, Pitney, Clarke, JJ., 
dissenting. Southern Pacific Co. v. Jensen, 37 Sup. Ct. Rep. 524. Services 
of stevedores are maritime in their nature. Adantic Transportation Co. v. 
Imbrovek, 234 U. S. 52. Congress has exclusive power to legislate concerning 
maritime matters. The Roanoke, 189 U. S. 185. See CHAPLIN, PRINCIPLES 
OF THE FEDERAL Law, § 529. The states have a sphere of legislative power 
where uniformity is not essential, subject to supersedure by federal legis- 
lation, illustrated in the following cases. Cooley v. Board of Wardens, 12 How. 
299; The Lottawanna, 21 Wall. 558; Steamboat Co. v. Chase, 16 Wall. 522. 
Since Congress has not legislated on the liability of the water carrier to the 
employee, it would seem that the states are at liberty to legislate in this field. 
See Second Employers’ Liability Cases, 223 U. S. 1; The Minn. Rate Cases, 
230 U. S. 352, 408. Workmen’s Compensation acts have been sustained, as 
not in conflict with federal maritime jurisdiction. Kennerson v. Thames Tow- 
boat Co., 89 Conn. 367; Lindstrom v. Mutual. S. S. Co., 132 Minn. 328; Northern 
Pacific S. S. Co. v. Industrial Acc. Commission, 163 Pac. 199 (Cal.); Keithley 
v. Northern Pacific S. S. Co., 232 Fed. 255. Cf. Berton v. Tietjen & Lang Dry 
Dock Co., 219 Fed. 763. But see Schuede v. Zenith S. S. Co., 216 Fed. 566. 
Neff v. Industrial Commission, 164 N. W. 845 (Wis.) (following principaltase), 
contra. 

A secondary ground of the decision is that the Compensation Act attempts 
to give a remedy inconsistent with the clause of the judiciary act “saving to 
suitors . . . the right of a common-law remedy.” This has been construed to 
mean a right to proceed im personam in a common-law court as distinguished 
from the right to proceed im rem according to the course in admiralty. Knapp, 
etc. v. McCaffrey, 177 U. S. 638; BENEpIcts’ Apmrratty, 4 ed., § 128. In 
_view of that construction the dictum of the principal case would seem to be 
erroneous. That it is at least undesirable is shown by the immediate action 
of Congress in amending the Judiciary Act so as to save “to claimants the 
rights and remedies under the Workmen’s Compensation Law of any State,” 
(S 2916) approved October 6, 1917. In view of the primary ground of the 
decision the validity of this amendment may well be questioned. 


ADOPTION — RIGHT OF INHERITANCE — EFFECT OF A SUBSEQUENT ADOPTION 
ON THE RIGHT TO INHERIT UNDER A PriorR ApopTion. — A statute provides 
that the adopted “‘child shall . . . become . . . an heir at law” of the adopt- 
ing parent, the same as if he were in fact the child of such parent. A child, 
legally adopted, was readopted by others with the consent of the first foster 
father. Upon the death of the latter, the right is claimed to inherit under 
the first adoption. Mich. C. L. 1897, § 8780. Held, that the readoption 
during the life of the first foster father destroyed the right to inherit from him. 
In re Klapp’s Estate, 164 N. W. 381 (Mich.). 

The right to inherit is not a necessary incident of the relation of parent 
and child. See Calhoun v. Bryant, 28 S. D. 266, 276, 133 N. W. 266, 271, 8 
Harv. L. REv. 161, 162, 165. But that right is generally conferred on the 
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ground of consanguinity; in absence of express provision to the contrary, 
that right is not prejudiced by the artificial relation created by adoption. 
Wagner v. Varner, 50 Iowa, 532; Clarkson v. Hatton, 143 Mo. 47, 44 S. W. 
761. See In re Darling’s Estate, 159 Pac. 606, 607 (Cal.). The adoption does 
not place the child in a position as of the blood of the foster parents so as to 
give a general right to inherit. In re Burnett's Estate, 219 Pa. 599, 69 Atl. 
74; Wallace v. Noland, 246 Ill. 536, 92 N. E. 956; Hockaday v. Lynn, 200 Mo. 
456, 95 S. W. 585. However, as in the principal case, adoption statutes 
generally confer a right to inherit from the adopting parent. Gilliam v. 
Guaranty Trust Co., 186 N. Y. 127; Ryan v. Foreman, -262 Ill. 175. Such 
right exists, even though after the death of the adopting parent the child is 
readopted. Cf. Russell’s Adm’r v. Russell’s Guardian, 14 Ky. L. R. 236; 
Patterson v. Browning, 146 Ind. 160, 44 N. E. 993. But if prior to the death 
of the foster parent that statutory status is abrogated, all rights and obligations 
existing because of that status would seem to be at an end, including the 
statutory right to inherit. 


BANKRUPTCY — PROPERTY PASSING TO TRUSTEE — CHOSES IN ACTION — 
ASSIGNMENT OF FuTURE Book Account. — The owner of an established 
business made an assignment to the plaintiff, as security for a loan, of book 
accounts to come into existence in connection with that business. Held, that 
equity would not enforce this assignment against the trustee in bankruptcy of 
the assignor. Taylor v. Barton-Child Co., 117 N. E. 43 (Mass.). 

A mortgage of after-acquired chattels, unless the mortgagee has taken pos- 
session, is not enforceable in Massachusetts. Jones v. Richardson, 10° Metc. 
(Mass.) 481. The decision in the principal case is based on an analogy between 
the assignment of a chose in action and a mortgage of chattels. Legal title to 
chattels to be subsequently acquired cannot be transferred without further 
action of the parties. Taking the view that the assignment of a chose in action 
is the transfer of a legal right, this would be as true of a chose in action as of a 
chattel, and the same rules should apply to each. But if an assignment merely 
creates an irrevocable power of attorney to collect, there seems to be no reason 
why such a power cannot be given as well for a future as a present debt, on 
the same rules applied to future as to present assignments. See Samuel 
Williston, “Transfers of Personal Property,” 19 Harv. L. REv. 557, 562. 
But the doctrine of the principal case has been generally followed. Most 
American jurisdictions, following the English rule, hold a mortgage of future 
property to be enforceable in equity whether or not the mortgagee has taken 
possession. Holroyd v. Marshall, 10 House of Lords Cases 191; Mitchell v. 
Winslow, 2 Story (U. S.) 630. In such jurisdictions an assignment like that in 
the principal case is enforceable in equity as against the general creditors of the 
assignor. Tailby v. Official Receiver, 13 A. C. 523; Burdon Cent. Sugar Refin. 
Co. v. Payne, 167 U.S. 127; Field v. City of New York, 6 N. Y. 179. 


Common Law—StatuTES—Proceepincs IN ForRMA PAUPERIS.— The 
statutes of California make no provision for proceedings in forma pauperis 
and require payment of certain costs in advance. Upon application for leave 
to sue in forma pauperis held, that power to allow such a proceeding is 
inherent in common-law courts and exists unless expressly taken away by 
statute. Martin v. Superior Court, SAN FRANCISCO RECORDER, October 18, 
1917. See Notes. 


Conriict oF LAws — JURISDICTION FOR DIvoRCE — EXTRATERRITORIAL 
Errect oF Divorce — DomiciLtE oF MArrtep Woman. — The husband left 
the wife in New York, alleging her cruelty as cause, and went to Maine to 
secure a divorce. The Maine court subsequently granted him a decree upon 
mere constructive service of the wife. She now sues for a divorce in New 
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York. Held, that the Maine decree is not a bar to the action. Rontey v. 
Rontey, 166 N. Y. Supp. 818. 

A decree rendered at the domicile of the libellant — when not also the matri- 
monial domicile — upon mere constructive service of the libellee is not binding 
on other states by virtue of the “full faith and credit” clause of the federal 
Constitution. Haddock v. Haddock, 201 U. S. 562. But cf. Ditson v. Ditson, 
4 R. I. 87. But most states recognize such a decree on principles of comity. 
Gildersleeve v. Gildersleeve, 88 Conn. 689, 92 Atl. 684; Felt v. Felt, 59 N. J. Eq. 
606, 45 Atl. 105, 49 Atl. 1071; Howard v. Strode, 242 Mo. 210, 146 S. W. 792; 
Shafer v. Bushnell, 24 Wis. 372. Contra, People v. Shaw, 259 Ill. 544, 102 N. E. 
1031. New York, however, has consistently refused to recognize the extra- 
territorial validity of such decrees. People v. Baker, 76 N. Y. 78; Tysen v. 
Tysen, 140 App. Div. 370, 125 N. Y. Supp. 479. In the principal case the 
court asserts that even where the husband was justified in separating from 
the wife, the state of the husband’s new domicile cannot render a decree bind- 
ing on other states. This view seems untenable, for it is the law even in New 
York that when the wife is at fault her domicile follows that of her husband. 
Hunt v. Hunt, 72 N. Y. 217; Loker v. Gerald, 157 Mass. 42, 31 N. E. 709. Contra, 
Chapman v. Chapman, 127 Ill. 386, 21 N. E. 806. See J. H. Beale, “ Domicile 
of a Married Woman,” 2 So. L. QuaR. 100. And clearly a decree at the domicile 
of both parties is entitled to “full faith and credit” in other states. Cheever 
v. Wilson, 9 Wall. (U. S.) 108. The New York court admits the validity of 
this reasoning where the wife abandons the husband without cause. North v. 
North, 47 Misc. Rep. 180, 93 N. Y. Supp. 512; aff’d, 111 App. Div. 921, 96 N. Y. 
Supp. 1138. No sufficient reason appears for distinguishing from that case 
one where the wife, by her cruelty, gives the husband cause to separate from 
her. Cf. Gleason v. Gleason, 4 Wis. 64. The result may be supported, how- 
ever, since the court fortifies its conclusion by finding that in fact the allega- 
tion of the wife’s cruelty was untrue. The contrary determination of this 
fact by the Maine court is not binding on the New York court when the domi- 


cile of the wife and, as a result, the validity of the Maine decree are in question. 
Haddock v. Haddock, supra. 


CONSTITUTIONAL Law — DvE Process or LAw — LimiTaTION oF POLICE 
PowER — PROHIBITION OF EMPLOYMENT AGENCIES. — A Washington statute 
made it a crime to take a fee from any person seeking employment for furnish- 
ing him with employment or information leading thereto. Held, that the 
statute violates the due process clause of the Fourteenth Amendment. Adams 
v. Tanner, 37 Sup. Ct. Rep. 662. 

It has long been settled that a business may be prohibited and property 
confiscated without infringing on due process where the object is to secure the 
health or safety of the community. Slaughter-House Cases, 16 Wall. (U. S.) 
36; Mugler v. Kansas, 123 U. S. 623; Austin v. Tennessee, 179 U. S. 343. The 
power of a state to forbid and suppress any business or use of property inju- 
rious to the morals of the community is also well established. Booth v. Illinois, 
184 U. S. 425; Otis v. Parker, 187 U. S. 606; Murphy v. California, 225 U. S. 
623. Legislation prohibiting a particular kind of business, not intrinsically 
harmful, because of the tendency to defraud the public in its exercise, has 
likewise been held constitutional. Powell v. Pennsylvania, 127 U. S. 678; 
Plumley v. Massachusetts, 155 U. S. 461. Contra, People v. Marx, 99 N. Y. 
- 377. See FREuND, PoLice Power, §62. Anti-trust laws, avowedly inter- 
fering with the liberty of contract, enacted to further the general economic 
welfare of the community, have also been held not to violate the due process 
clause. National Cotton Oil Co. v. Texas, 197 U. S. 115; Northern Securities Co. 
v. United States, 193 U.S. 197. Finally, the Supreme Court went so far as 
to hold that statutes in effect prohibiting the sale or use of trading stamps 
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are a valid exercise of the police power. Tanner v. Little, 240 U. S. 369; Rast 
v. Van Deman & L. Co., 240 U.S. 342. By these decisions the Supreme Court 
was thought to have committed itself to a liberal view of the power of a state 
to legislate in the interest of the economic welfare of the community. See 29 
Harv. L. Rev. 779. But in the principal case the court seems to have re- 
traced its steps. The decisions in the trading stamp cases have been greatly 
weakened, if not completely overthrown. The principal case in effect decides 
that the mere enhancement of the economic welfare of the community is not 
sufficient reason for depriving a man of the liberty to follow any calling he 
may choose to engage in. If a proper interpretation of due process requires 
this conclusion, that is unfortunate. On the basis of prior decisions alone, the 
particular statute involved might well have been sustained as a reasonable 
measure for the prevention of fraud. Cf. Powell v. Pennsylvania, supra; Bur- 
dick v. People, 149 Ill. 600, 36 N. E. 948. But aside from this, it is doubtful 
whether the right of individual liberty has ever been construed to be free 
from limitation by reasonable enactments in the interest of the common wel- 
fare. See California Reduction Company v. Sanitary Reduction Works, 199 
U. S. 306, 318; Barbier v. Connolly, 113 U.S. 27, 31. Whether or not a par- 
ticular statute is reasonable must then depend on the enormity of the evil 
and the fitness of such legislation to afford a remedy. See McCray v. United 
States, 195 U. S. 27, 64; Adams v. Tanner, supra, 666. Prohibiting a partic- 
ular business, however, generally involves a destruction of private property 
as well as an interference with personal liberty. Dent v. West Virginia, 129 
U.S. 114. And it is at least doubtful whether the enhancement of the general 
prosperity of the community should be held sufficient cause for depriving one, 
without compensation, of property acquired under the sanction and protection 
of the law. See Wynehamer v. People, 13 N. Y. 378. But if, as in the prin- 
cipal case, private establishments are in effect legislated out of existence, their 
business to be taken over by public agencies, compensation to the owners may 
well be required, on the ground that such legislation involves an exercise, not 
of the police power, but of the power of eminent domain. Cf. Commonwealth 
v. Boston Adv. Co., 188 Mass. 348, 74 N. E. 601. See McGEHEE, DuE 
Process oF LAw, 205. 


CONSTITUTIONAL LAW — IMPAIRMENT OF OBLIGATION OF CONTRACTS — 
CHANGE OF REMEDY — APPOINTMENT OF SPECIAL TAX CoLLector. — Plaintiff 
secured a judgment against a county on county bonds. When the bonds were 
issued a statute required that one person be appointed to collect all county 
taxes. A subsequent amendment permitted the designation of a separate 
collector to collect special taxes levied to satisfy such a judgment. Held, that 
the amendment violates the constitutional prohibition against impairing the 
obligation of contracts. Hendrickson v. Apperson, U. S. Sup. Ct. Off., No. 
427 (1917). 

It is clear that an obligee has no vested right to any particular remedy 
merely because that remedy existed when the contract was made. Sturges 
v. Crowninshield, 4 Wheat. (U. S.) 122. It is equally clear that a state cannot 
deprive one of all means of enforcing his rights under an existing contract. 
White v. Hart, 13 Wall. (U. S.) 646; Louisiana v. Police Jury, 111 U. S. 716; 
Goodale v. Fennell, 27 Ohio St. 426. But as to how far the remedy may be 
rendered less effective by subsequent legislation, the law is in considerable 
confusion. See BLACK, CONSTITUTIONAL PROHIBITIONS, § 133 ff. Some courts 
have held that the remedy may be made appreciably more tardy and more 
difficult to pursue without impairing the obligation of the contract. James v. 
Stull, 9 Barb. (N. Y.) 482. Cf. Oshkosh Waterworks Co. v. City of Oshkosh, 
109 Wis. 208, 85 N. W. 376, aff’d, 187 U. S. 437. While other courts have held 
that the substituted remedy must be as speedy and efficacious as the old one. 
Townsend v. Townsend, Peck (Tenn.) 1; March v. State, 44 Texas 64. The 
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Supreme Court has vacillated from one extreme to the other. Cf. Bronson 
v. Kinzie, 1 How. (U. S.) 311, and South Carolina v. Guillard, 101 U. S. 433, 
with Edwards v. Kearzey, 96 U.S. 595. The principal case is a strong authority 
for the latter view. See also Edwards v. Williamson, 70 Ala. 145; Blair v. 
Williams, 4 Litt. (Ky.) 34. And it would seem that on principle this position 
is unassailable. The aim of the prohibition is to prevent the lessening of the 
value of existing obligations by legislative action. See Planters’ Bank v. 
Sharp et al., 6 How. (U. S.) 301. 330. And certainly from a legal viewpoint, 
the binding force of legal obligations and the value of legal rights are, in the 
last analysis, dependent upon and commensurate with the remedy afforded 
by the law for their enforcement. See Edwards v. Kearzey, supra, 600. 


CoRPORATIONS — CORPORATE POWERS — GUARANTY OF Bonps. — An Ohio 
railroad corporation, one of four owners of all the stock of a Canadian rail- 
road, jointly with the other stockholders purchased an issue of bonds of the 
Canadian corporation. The Public Utilities Commission approved an agree- 
ment whereby the Ohio company with the other bond owners jointly and 
severally contracted to guarantee the payment of these bonds. Minority 
shareholders objected. Held, that the Ohio corporation has implied power 
to guarantee the payment only of the bonds which it severally holds. Pollitz 
v. Public Utilities Commission, 117 N. E. 149 (Ohio). 

A contract of guaranty is generally foreign to the objects for which a cor- 
poration is created. Colman v. Eastern Counties Ry. Co., 10 Beav. 1; Davis 
v. Old Colony R. Co., 131 Mass. 258. See 1 CLARK AND MARSHALL, PRIVATE 
Corporations, § 184. A public utility company is especially prohibited 
from risking its funds in enterprises which its stockholders, its creditors, or 
the state have no reason to anticipate from its charter. See Lowisville, etc. 
Ry. v. Louisville Trust Co., 174 U.S. 552, 567; Marbury v. Ky., etc. Land Co., 
62. Fed. 335, 342. See 1 Ertrorr, Rarrroaps, 2 ed., § 481; 3 Coox, CorPora- 
TIONS, 7 ed., § 775. A railroad, however, may contract to accomplish a pur- 
pose reasonably implied from charter or statutory authority. See JONEs, 
CorPORATE Bonps AND MortTGAGES, 3 ed., § 281. See also C. B. Labatt, 
“Power of Corporation to Execute Guarantees,” 31 Am. L. REv. 363. Thus 
a railroad having the right to lease a subsidiary may guarantee the bonds of 
the leased corporation. |Low v. Cal., etc. R. Co., 52 Cal. 53. But see D. L., 
“Ultra Vires,” 16 Am. L. Rec. (N. S.) 513. A corporation having railroad 
and banking powers may guarantee the bonds of a railroad corporation of 
which it is a majority stockholder. Central R. & Banking Co. v. Farmers’, 
etc. Co., 114 Fed. 263. In the principal case it was conceded that the Ohio 
company might acquire the stocks and bonds of the Canadian corporation. 
The financial responsibility of the other joint guarantors was not questioned: 
The joint guaranty, it seems, would enhance the value of the bonds held by 
the Ohio company. A joint agreement for the issue of equipment trust certifi- 
cates by some of the same companies had been upheld. Vennerv.N.Y.C.& 
H. R. Co., 81 Misc. (N. Y.) 298, 143 N. Y. S. 211; id. 160 App. Div. (N. Y.) 
127, 145 N. Y. S. 725. It is submitted that the court took an unduly con- 
tracted view of the admitted powers of the corporation in denying to it the 
right to secure, by a joint arrangement, the economic advantage which was 
the object of this transaction. 


Equity — EXERCISE OF JURISDICTION — SUSPICION OF ImpROPER MOTIVE 
AS GROUND FOR ReEFrusING Re.ier.— Defendant created an irrevocable 
trust, providing that the income was to be paid to himself during his life, and 
the property to be given at his death to such persons as he should by will 
appoint. The trust was declared not subject to claims of creditors; but by 
statute such a trust fund could not be exempted from claims of creditors. 
(N. J. Comp. St. 1910, 2617.) Plaintiff had on three prior occasions loaned 
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money to defendant, obtained a judgment at law against him, and obtained 
equitable execution against the trust fund. He now seeks to use the same 
process again. Held, that relief be denied. First Naional Bank v. Parker, 
ror Atl. 276 (N. J.). 

The decision rests on the suspicion of the court that the creditor was con- 
niving with the settlor to enable him to regain the corpus of the fund. The court 
assumes that the trust was irrevocable, so the settlor could not have obtained 
the res directly. Equity will not aid a party to do indirectly what he could 
not do directly. Huntington v. Jones, 72 Conn. 45, 43 Atl. 564. See Bergmann 
v. Lord, 194 N. Y. 70, 75; 86 N. E. 828, 830. But the court refused to exercise 
its jurisdiction because of a mere suspicion of improper motive, thus carrying 
the ‘clean hands” doctrine to a startling extreme. It would seem that this 
doctrine has already been carried far enough. Foll’s Appeal, 91 Pa. St. 434; 
Christie v. Davey, (1893,) 1 Ch. 316; Edwards v. Allouez Mining Co., 38 Mich. 
46. But see Offey v. Garlinger, 161 Mich. 351, 357, 126 N. W. 434, 436. This 
decision introduces into the law an element of the greatest uncertainty. The 
sensitiveness of the particular chancellor’s conscience becomes the measure of 
a man’s rights. 


EXTRADITION — INTERSTATE EXTRADITION UNDER THE UNITED STATES 
CoNSTITUTION — FUGITIVE FROM JUSTICE: PRISONER BROUGHT FROM REQ- 
UISITIONING STATE BY EXTRADITION PROCEEDINGS. — Petitioner was arrested 
in Texas, charged with a crime against that state. Before trial, he was extra- - 
dited to California on requisition from the governor. The California charge was 
not pressed; and the governor of California, acting on requisition from Texas, 
issued a warrant to extradite him to Texas. He applies for a writ of habeas cor- 
pus. Held, prisoner must be discharged. In re Whittington, 167 Pac. 404 (Cal.). 

Since there is no state statute covering the question, extradition is 
governed solely by the provisions of the federal Constitution. People ex rel. 
Corkran v. Hyatt, 172 N. Y. 176, 64 N. E. 825; In re Kopel, 148 Fed. 505. The 
Constitution provides only for the surrender of persons who “flee from justice.” 
Const. Art. IV, § 2. State v. Hall, 115 N. C. 811, 20S. E. 729; People ex rel. 
Genna v. McLaughlin, 145 App. Div. 513, 130 N. Y. Supp. 458. It is the 
function of the executive to deal with the problems of extradition, and hence 
to determine whether the person requisitioned is a fugitive. Ex parte Reggel, 
114 U.S. 642; Katyuga v. Cosgrove, 67 N. J. L. 213, 50 Atl. 679. But the courts 
have jurisdiction to pass on the validity of the imprisonment, and the finding 
of the governor is not conclusive, but may be treated by the court much as 
the finding of a jury. Bruce v. Rayner, 124 Fed. 481; Robb v. Connolly, 111 
U. S. 624. Wherever the accused leaves the state of his own free will, he is 
conclusively regarded as a fugitive from justice, and his real motive for leaving 
will not be inquired into. People v. Pinkerton, 17 Hun (N. Y.) 199. Even 
where he was extradited from the state, he may yet be treated as a fugitive. 
Hackney v. Welsh, 107 Ind. 253, 8 N. E. 141. But it is difficult to conceive of 
a man, taken from a state by the arm of the law and continuously in custody, 
as a fugitive from that state. Hence the result reached by the court would 
seem to be sound. The case raises the same difficulty as the case of the 
extradition of a person for a crime which he committed, without being 
physically present in the state. Ex parte Hottstot, 180 Fed. 240; Wilcox v. 
Nolze, 34 Ohio St. 520. The best remedy in such cases would seem to be 
state legislation. See 21 Harv. L. REv. 224. 


InyuNCcTIONS — BoycoTTING COMBINATIONS — TRADE UNtons. — Appeal 
from a decree granting an injunction. Because the plaintiff maintained an 
open shop the defendant union sent notices to contractors, requesting them 
not to buy the plaintiff’s material, and suggesting labor troubles as an alter- 
native possibility. As a result plaintiff’s business was injured. Held, judgment 
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reversed. The defendants have a primary interest in securing work for mem- 
bers of their union and may refuse to work on non-union materials. Bossert 
v. Dhuy, 58 N. Y. L. J. 177. 

For discussion of this case see Notes, page 484. 


INJUNCTIONS — BoycotTING COMBINATIONS — TRADE Unions. — The de- 
fendant union refused to work upon any building upon which non-union men 
were employed. It ceased work on several buildings upon which plaintifi’s 
non-union men were employed, and in one instance, upon five buildings con- 
structed by a single general contractor, because the plaintiff was employed 
on one of them. Held, members of unions may refuse to work with non-union 
men. In the one instance it was not an abuse of discretion to refuse an in- 
junction. Cohn & Roth Electric Co. v. Bricklayers, Masons, and Plasterers’ 
Union, No. 1, tot Atl. (Conn.) 659. 

For discussion of this case see Notes, pages 485. 


Pusiic OrFicers — LIABILITY FOR PRIVATE Moneys. — By order of the 
court the defendant in his official capacity of clerk of court received money 
paid into court. The defendant deposited this in a solvent bank, which later 
failed, whereby the money was lost without his fault. Held, that the defendant 
is liable on his official statutory bond, though the funds deposited were private 

ones. People for Use of Hoyt v. McGrath, 117 N. E. 74. 

* The authorities are in conflict regarding the liability of a public officer for 
the non-negligent loss of funds intrusted to him. The majority rule holds 
him liable as an insurer. Some courts base this absolute liability upon the 
strict and unconditioned terms of the bond. The District Township of Union 
v. Smith, 39 Iowa 9. Others regard him, in effect, a debtor, and as such, 
obligated in his official capacity to pay at any event. Perley v. Muskegon 
County, 32 Mich. 132; Tillinghast v. Merrill, 151 N. Y. 135, 45 N. E. 375. 
This must mean that the official, much like a del credere factor, is a trustee, 
held to the rigid accountability of a common-law debtor. A third line of 
decisions, in view of the danger of fraud, maintains that considerations of public 
policy demand the strict rule. United States v. Prescott, 3 How. 578; United 
States v. Dashiel, 4 Wall. 182. Exception is made in case of loss due to acts 
of a public enemy. United States v. Thomas, 15 Wall. 337. The minority rule 
regards the officer as “‘a bailee resting under special obligations,” bound only 
to exercisé-due care. Cumberland County v. Pennell, 69 Me. 357; Livingston 
v. Woods, 20 Mont. 91, 49 Pac. 437. The principal case accords with the 
great weight of authority. It correctly refuses to recognize any distinction ° 
between private and public funds. Northern Pacific Ry. Co. v. Owens, 86 Minn. 
188, 90 N. W. 371. See also Havens v. Lathene, 75 N. C. 505; contra, Gariley 
v. People, 28 Colo. 227, 64 Pac. 208. 


TAXATION — PROPERTY SUBJECT TO TAXATION — ALIMONY NOT SUBJECT 
to Income Tax. — The question arose whether alimony is “income” within 
the meaning of the Federal Income Tax Law (38 Start. at L. 114, 166). Held, 
that itis not. Gould v. Gould, U.S. Sup. Ct. Off., October Term, 1917, No. 41. 

It may be argued that alimony is taxable within the term “income derived 
from any source whatever.” It was so considered in a ruling of the Treasury 
Department. Rulings of the Treasury Department, No. 209¢ (December 14, 
1914). But the court was impressed by the fact that alimony “is regarded 
rather as a portion of the husband’s estate to which the wife is equitably 
entitled.”” See Audubon v. Shufeldt, 181 U.S. 575, 577. It is not an allow- 
able deduction in the husband’s return and hence is taxed with his general 
income. Rulings of the Treasury Department, No. 2090, supra. To tax it 
again, in the form of alimony, would be double taxation of the most obvious 
sort. It is undoubtedly this consideration which led the court to the present 
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conclusion. In England, it would seem that the husband is allowed to withhold 
the amount of the tax on such payments as reimbursement for the tax on that 
portion of his general income. Cf. Dalrymple v. Dalrymple, 39 Scot. L. R. 348. 


War — STATUS OF ALIEN — ENEMIES IN Courts oF Justice. — An action 
was brought by a German subject resident in Germany. Before the case 
reached the stage of judgment, war broke out between the United States and 
Germany. Held, the action will not be dismissed, but it will be suspended 
until peace shall be established. Plettenberg v. Kalmon, 241 Fed. 605 (District 
Court, Ga.), and Stumpf v. Schreiber Brewing Co., 242 Fed. 80 (District Court, 
Western District of New York). See Notes, page 471. 


WILLs — ConstTRUCTION — DISPOSITION OF ANNUITY ON DEATH OF AN- 
NUITANT. — Testator left the residue of his estate to trustees to pay part of 
the income to A. annually, and the rest to B. Distribution of the principal 
was to be made when certain children reached the age of twenty-one years. 
A. died before the time for distribution. Held, that until time for distribution, 
income reserved for A. should be added each year to that paid toB. Norman v. 
Prince, tor Atl. 126 (R. L.). 

Upon the death of a beneficiary before the termination of a trust, his income 
is not paid to his estate, if there were no words of inheritance. Weston v. 
Weston, 125 Mass. 268; Bates v. Barry, 125 Mass. 83; In re Taber [1882], L. J. 
Ch. (N. S.) 727. But cf. In re Follett, 23 R. I. 409. And the questionable rule, 
that a lapsed residuary bequest shall not go to increase the rest of the residue, 
would seem to be outweighed by the strong policy in favor of the rule of con- 
struction against a partial intestacy. Weston v. Weston, supra; In re Bensen, 
96 N. Y. 499. There is little autharity as to whether the lapsed bequest should 
go to increase the principal of the trust fund, or be added to the income of the 
other beneficiaries. The latter would seem to be proper, unless there is an 
express provision to the contrary. Vigor v. Harwood, 12 Simons 172; Wake- 
field v. Small, 74 Me. 277; Butler v. Butler, 101 Atl. 115 (R.1.). Cf. Angus v. 
Noble, 73 Conn. 56, 46 Atl. 278. It seems that the result reached by the court 
effectuates the manifest intent of the testator. 

For a discussion of another question in this case, see the February number 
of this REVIEW. 


WILLts — ExEcuTION — PUBLICATION BY INTERPRETER. — A statute pro- 
vides that the testator shall “declare” that the instrument is his will to “two 
attesting witnesses,” who must sign at his “request” (1910, Okla. Rev. L. 
§ 8348). Testatrix was a Creek Indian who understood no English. Her 
declaration and request were interpreted ‘to witnesses who understood no 
Creek. Held, that the will is invalid. Hill v. Davis, 167 Pac. 465 (Okla.). 

Similar statutory requirements are not uncommon. See 1909, N. Y. Laws, c. 
18, § 21. See also 1 JARMAN, WILLS, 6 Am. ed., 112, note 1. The case over- 
rules one decided less than two years previously in the same court. Pell v. 
Davis, 155 Pac. 1132 (Okla.). The decision has the support of a dictum. See 
Stein v. Wilzinski, 4 Redf. (N. Y.) 441, 448. Cf. Hunn v. Case, 5 N. Y. Sur. 
307; Van Hooser v. Van Hooser, ibid. 365. But there is little authority appli- 
cable to the question. Attestation has been defined as “the act of witnessing 
in its full legal import.’”’ See ScHOULER, WILLS, EXECUTORS AND ADMINISTRA- 
TORS, 5 ed., § 330. Where there can be a publication, it would seem to follow 
that there can be an attestation. A will has been held published by signs and 
sounds of a testator stricken with partial paralysis of the vocal organs. Lane 
v. Lane, 95 N. Y. 494. And where the testator has the power to understand 
what is said, the declaration clearly may be made by a third party. See 
Heath v. Cole, 15 Hun (N. Y.) 100, 103. See also Robbins v. Robbins, 50 N. J. 
Eq. 742, 744. In cases where there is a publication by an interpreter, it be- 
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comes merely a question of how strictly it is desirable to construe the statute. 
As a matter of language, publication and attestation could be found in such 
a case without distorting the words of the statute. The decision would seem 
to be unduly strict. Cf. Pacr, WILLs, § 226. 
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Tue Lire or JOHN MarsHALL. By Albert J. Beveridge. Volumes I (Frontiers- 
man, Soldier, Lawmaker) and II (Politician, Diplomatist, Statesman). 
Houghton Mifflin Company. 1916. $8.00 net. pp. 506, 620. 


This is the first installment of what promises to be the standard biography 
of John Marshall, and one of the best biographies of any American statesman. 
Senator Beveridge has undertaken a comprehensive task. These two goodly 
volumes are in a sense introductory; they cover only the preliminary activities 
of the great chief justice. Only at the end of volume two does the author 
induct his subject into the high office where he made his reputation. 

It was well, in a definitive work, to give the full story of Marshall’s life down 
to 1801; a life not only varied and interesting in itself, but necessary for a 
proper understanding of the judicial career. Furthermore, “in order to make 
clear the significance of Marshall’s public activities, those epidodes in American 
history into which his life was woven have been briefly stated.” But, in 
addition, there is one chapter each on Community Isolation, Popular Antagon- 
ism to Government, the Struggle for the Ratification of 1788 (outside Virginia), 
and the Influence of the French Revolution in America. Sound and very 
readable chapters they are; one is glad they were written, but one remembers 
what became of Trevelyan’s “Life of Charles James Fox.” The story of 
Marshall’s career as chief justice, covering thirty-five of the most pregnant 
years of our national development, the decisions alone touching nearly every 
aspect of it, offers innumerable and interesting byways to the historical ex- 
plorer. Senator Beveridge must stick to the main road henceforth, if he wishes 
to attain Carlyle’s “‘indispensablest beauty in knowing how to get done.” 

No professional historian could surpass the thoroughness with which Senator 
Beveridge has treated Marshall’s life to 1801. His task was unusually difficult, 
for there was no body of Marshall documents, published or unpublished, upon 
which to base the work. There was no short cut to it; the traces Marshall 
left behind him had to be sought out laboriously in the manuscript collection 
of the larger libraries, of private individuals, and in numerous Virginia attics. 
Almost every scrap of printed material on the federalist period has been care- 
fully combed. The author has used every tool of the scientific method in 
history; and the result must be an agreeable surprise to his academic acquaint- 
ances, who for some years past have watched with interest and not a little 
amusement the senator’s joyous gallop along the trail of the chief justice. 

Unfortunately — and this:is the one defect of the book — the author has 
adopted some of the vices of the doctoral dissertation, along with its virtues 
of thoroughness and impartiality. He has not resisted the temptation, so 
seductive to the Ph.D. aspirant, to make the footnotes an “omnium gatherum” 
for material accumulated at such trouble, that one cannot bring oneself to 
discard it; and there is too much piecing together of quotations. It has been 
done with great skill in the chapters on the Virginia Ratifying Convention, 
making the most dramatic and lively account of that body ever written. Else- 
where this method proves a poor substitute for a well-digested narrative in 
the author’s own words. At times the pages are fairly spotty with quotes, 
leaders, italics, brackets, etc.: 

“Here [Philadelphial,” wrote Jefferson, “the unmonied farmer .. . his 
cattle & corps [sic] are no more thought of than if they did not feed us. Script 
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ci stock are food & raiment here. . . . The credit & fate of the nation,” etc. 
II, 8s). 

From Boston Jonathan Mason wrote Otis that “war for a time we must 
have and our fears... are that . . . you [Congress] will rise without a 
proper climax. . . . We pray” (II, 342). 

Not only is this sort of thing very annoying to read, but it gives an impression 
of immaturity and cramming that does injustice to the book. For Senator 
Beveridge has acquired a firm grasp of America in her awkward age; he under- 
stands the underlying forces of the federalist era; he has an admirable sense 
of proportion. The narrative is full of life and movement; the characterizations 
are invariably felicitous — (Fisher Ames, “the bilious but keen-eyed watch- 
man on the ramparts of New England Federalism”) — and almost invariably 
just. Jefferson has received more fair and intelligent treatment than from 
any previous federalist- biographer, although Marshall was Jefferson’s enemy 
in a sense more complete than even Hamilton. 

Members of the legal profession will value this book most of all for its con- 
vincing and lifelike description of the simple and thoroughly human person 
who became chief justice in 1801; and law students may note this analysis of 
Marshall by a contemporary: ‘“‘ His mind is not very richly stored with knowl- 
edge, but it is so creative, so well organized by nature, or disciplined by early 
education, and constant habits of systematic thinking, that he embraces 
every subject with the clearness and facility of one prepared by previous 
study to comprehend and explain it” (II, 178). S. S. Morrison. 





MENTAL CONFLICTS AND Misconpuct. By William Healy, Director Psycho- 
pathic Institute, Juvenile Court, Chicago. Little, Brown and Company. 
1917. 

This book presents a detailed record of cases of juvenile delinquency and 
aims to throw light upon one type of causation of misconduct, namely, “ uncon- 
trolled anti-social motivation or impulse.” The author finds revealed in these 
cases ‘potent subconscious mechanisms,” and “types of hidden early experience 
which definitely evoke these mental processes that-are the forerunners of mis- 
conduct.” Further than this, he urges that mere pious admonition and punish- 
ment as effectual preventives should be discarded in favor of “inducing in the 
offender self-directed tendencies toward more desirable behavior.” 

The method of investigation was simply a “sympathetic and patient ap- 
proach” to the source of the mental conflict, — a modified form of psycho- 
analysis as practiced on adults. In children the original experience is less 
remote, fresher in their minds, and less confused with a myriad of later impulses, 
as well as less disguised than in older persons; and the youthful misdoer is 
both more aware of his subconscious stimulations to misconduct and more 
ready to delve into his mind for the causes of his errors than is the adult. It 
is incumbent on the sympathetic and wise analyzer neither to be shocked by 
the revelations of the patient, nor to insist on getting information “when 
strong barriers to further progress are raised.” He should not lay stress on 
the delinquency as such, nor evoke a feeling of shame, — two faults which 
Dr. Healy finds not infrequently in parents and preachers. The best results 
come from getting the offender to analyze himself, and to dig up the earliest 
knowledge of his offense with the fewest promptings possible. By all means 
one should never regard youthful delinquency as ipso facto producing more 
harm than might later eventuate, if an abnormal psyche were developed out 
of chronic repressions. While following Freud in general, the author found 
no value in evoking the Freudian sex-symbolism, nor in analyzing any dreams. 

The mental characteristics of the delinquent show up a curious error on 
the part of many common judgments about him. The standard mental tests 
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exhibited (1) no specially neurotic type, (2) no necessary hereditary influences 
bearing him toward crime, (3) no special “rough” as a temperamental type 
of offender, (4) no special assertiveness or ego-centricism in delinquents, and 
(5) in general ability, in psychomotor control, in control of association pro- 
cesses, as well as in the powers of apperception and memory, there were no 
indications of anything not normal. In the individual cases presented in this 
book, plainly the evidence points to a suppressed idea or complex as the chief 
cause of the disorder, and this suppression appears to be completely dissevered 
from what the delinquent knows or feels he ought to do. 

Especially do we note the “dynamic quality of hidden mental reactions.” 
There is often a “distinct inner urge toward misdoing,” an “untoward drive” 
dissevered from reason or prudence. The “determining factor of action arises 
and recurs with a show of strength out of all proportion to any readily per- 
ceivable source of motive power.’”’ Often delinquents feel their actions to be 
“forced, as it were, by something in themselves, but not of themselves.” 
Such actions do not need in any way to feel pleasurable. Superficial observa- 
tions are often thoroughly misleading in regard to the antecedents of such 
action, on account of the deeply repressed, but “highly emotional import of the 
original experience.” The delinquency, however personal its causes may be, 
can always be accentuated by (1) memory and habit, (2) being confronted 
with the already achieved reputation, (3) old associations in delinquency, 
(4) companions known while under detention, (5) police surveillance, and 
(6) an unfavorable family attitude. 

Considering delinquency as an effect, Dr. Healy urges the application of 
common sense and scientific principles to the cause. Personal, sympathetic 
coéperation with the patient, with a view to “sublimating” the suppressed 
complex appears to be reputable as a “first aid.” Better than cure, however, 
is complete prevention, the accomplishment of which requires (1) sex education, 
(2) close confidence between parents and children, (3) elimination of lying 
and misrepresentation to the young, (4) the re-education of both parent and 
child, (5) the altering of the connotation of words and pictures that have 
stimulated to the “overt act,’ and (6) being removed from previous environ- 
mental conditions. 

No permanent cure can be “taken out of a bottle”; the problem here pre- 
sented is a large slice of the problem of evil, and it is discussed in these pages 
in a very tangible manner. The book claims to present more cases of the 
kind than have ever appeared together before, and this is, perhaps, its chief 
merit, for it adds very little to the methodology of the subject. 

ROBERT CHENAULT GIVLER. 





MANUEL DE Droit CONSTITUTIONNEL. By Leon Duguit. Paris: Boccard. 


That a third edition of M. Duguit’s admirable manual should be called for 
within ten years of its original publication is sufficient testimony to its merit. 
It is, indeed, a remarkable effort from whatever point of view it is regarded. 
Not only does it afford an admirably clear view of the main features of French 
constitutional law, but it contains also a succinct outline of M. Duguit’s own 
theory of the state not less solidly based on a sober study of the facts than his 
larger works. It is a volume that is in its way unique; for Esmein’s brilliant 
essay is to be compared rather to M. Duguit’s great treatise than to this text- 
book. It has been brought up to date by the incorporation of comment on 
the most recent French changes; and, as in earlier volumes, account is taken 
of the drift of opinion and statute in foreign countries. 

The account of parliamentary government in France during the war is 
particularly good. It is, indeed; to be doubted whether M. Duguit has exactly 
seized the nature of constitutional change in England. The very remarkable 
changes for which Mr. Lloyd George has stood sponsor, however admirably 
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conceived, have hardly stood the test of administrative application. The 
French Chamber has stood the test of war far better than the British Parlia- 
ment. The former has gone through three periods. In the first, the complete 
authority of the government, especially in the Bordeaux period, went practi- 
cally unchallenged. In the second, which roughly ended with the fall of M. 
Briand’s ministry, was a period in which the chamber codperated with the 
administration by means of parliamentary commissions. The third and 
present period seems to be one in which the normal control of the deputies 
has been restored. M. Clémenceau is the first Prime Minister since 1914 who 
has come into office as a result of a definite parliamentary refusal of confidence. 
In England the process has been different. No ministry has been made or 
unmade in the House of Commons. Parliament has been an organ of delibera- 
tion almost as distinct from executive action as is Congress from the President. 
The evolution of cabinet supremacy has been rapidly completed; and it will 
need little less than a revolution on the part of the private member to restore 
the balance of power. No student of the English constitution can afford to 
neglect the great debates in the House of Commons during April, 1917, in 
which the possibility of such a revolution was clearly indicated. 

A reader of M. Duguit’s brilliant essay can hardly refrain from the inquiry 
as to why such books are not produced in America. There is, I think, only 
a single treatise in the English language — Professor Dicey’s “Law of the 
Constitution” — which in any real degree challenges comparison with this 
book. It is not merely a discussion of laws and ordinances, cases and debates, 
but, at the same time, a concise and coherent philosophy of law. Our American 
treatises fail exactly at this point. Whatever books we take up — Willoughby, 
Curtis, Story, Foster — tends to be little else than a more or less acute com- 
ment on the clauses of the constitution with a discussion of the cases they 
have evolved. The point is not perceived that constitutional law is not merely 
law, but, as John Chipman Gray used ironically to complain, is politics as 
well. A writer on the theory of American constitution can no more afford to 
neglect Jefferson and Hamilton than M. Duguit could venture to neglect 
Benjamin Constant and Royer-Collard. The point is that any adequate theory 
of constitutional law involves also a theory of the state. The assumptions 
will be there in tacit fashion, however carefully the commentator may guard 
against their presence. The English constitution is different because Mr. 
Gladstone lived to be eighty-nine; and that is why a writer on the law of the 
English constitution will study Lord Morley’s biography hardly less closely 
than he studies the contemporary English Reports. For the simple fact is 
that the key to the English Reports is in Mr. Gladstone’s life. That has been 
realized in France, and the result is here in books like this of M. Duguit. It 
makes the study of the constitution a subject that is not merely a discipline 
but also a liberal education. It is greatly to be hoped that the study of it 
will inspire some competent observer to undertake a similar work for the 
United States. The material, at any rate, is not wanting, and the result would 
be a contribution to the understanding of federal institutions such as has 
hardly been made in our time. H. J. L. 





WAIVER DISTRIBUTED. By John S. Ewart. Cambridge: Harvard University 
Press. 1917. pp. Xx, 304. 8vo. 


The full title of this book is “Waiver Distributed among the Departments 
Election, Estoppel, Contract, Release,” and this is a serviceable explanation 
of the author’s purpose and points of view. “Waiver” itself void, voidable, 
forfeiture and election, and “Waiver” in the spheres of contract, Landlord’s 
Tenant, Vendor and Purchaser, and Insurance are all passed in review, each 
running the gauntlet. 
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This is a usable book in the first place and scarcely less a readable book. 
The author asserts that its purpose is to improve the existing state of, the law, 
and the reviewer most cordially concurs in the idea that there is much in the 
book which will tend toward this good end. But the book ought to have even 
greater usefulness in improving the mind of the practicing lawyer who wants 
light, in helping him to keep business men out of trouble, and in helping both 
lawyers and business men to think accurately about commercial and property 
rights. It may be that the book will make judge-made law a little more sen- 
sible. But whether that happens or not, and indeed whether the book itself 
is much read or used, it bids fair to be very well worth while as an aid to the 
legal profession. The author is occasionally wrong in his conclusions about 
given cases. He is never wrong in his aims and ideals. And so he has made 
a book which is like a stone thrown into a pool and should have an ever-widen- 
ing circle of influence. 

One might make a fairly good review of this book by quoting or paraphrasing 
the illuminating introduction by Dean Pound, but perhaps it would be wiser 
to leave that as a kind of dessert for the diligent reader of reviews and the 
books which are reviewed. 

Another aspect of the book also claims notice in a review. For the purpose 
of comment upon Mr. Ewart’s results, text-books may be divided into three 
classes. There is first the text-book whose author has the same aims and often 
the same lack of intelligence as the quicksilver on the back of a mirror. What- 
ever he thinks the court has decided he mirrors in his book. There is next 
the author whose work is a complete essay upon the branch of the law which 
he serves. ‘Blackburn on Sale” is a good example of the ideal way to write 
a complete essay on a legal subject. ‘‘ Pothier on Suretyship” seems to the 
writer the perfect treatise of this kind. Beyond these there is a third class of 
books in which the author is riding not merely a hobby, but a war horse, which 
needs to be ridden hard. The fewer text-books of the mirror class that come into 
the world, the better the legal profession will be served. One cannot expect 
books like “Blackburn on Sale” from every publisher in every season. But 
there ought always to be somebody ready to write the war-horse book, and 
provided it is not a hobby horse, the profession profit greatly. ‘“Gladney on 
the Patent System of Price Restraint” is an excellent example of this sort 
of thing, except that it approaches dangerously near to the hobby-horse type. 
Mr. Ewart deserves great praise for producing a book which is not open to 
that suspicion and which makes war on many stupid and many foolish pieces 
of ambiguity. Anyone who wants to know about the meaning of “void,” 
“waiver,” “election,” ‘estoppel,’ or the things an insurance policy does not 
mean, in spite of what it says, can educate himself by accepting Mr. Ewart’s 
assistance. RICHARD W. HALE. 
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